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U.S. Customs Service 


Treasury Decistons 


(T.D. 86-19) 


Quarterly Rates of Exchange 


The table below lists rates of exchange, in United States dollars 
for certain foreign currencies, which are based upon rates certified 
to the Secretary of the Treasury by the Federal Reserve of New 
York under provisions of section 522(c), Tariff Act of 1930, as 
amended (31 U.S.C. 372(c)), for the information and use of Customs 
officers and others concerned pursuant to Part 159, Subpart C, Cus- 
toms Regulations (19 CFR 159, Subpart C). 

Quarter beginning: January 1, 1986 through March 31, 1986. 
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US. 
dollars 


Name of currency 
.006329 
89500 
.473037 
.006527 
.036460 
132083 
.487805 
.037594 
United Kingdom .4505 
Venezuela N/A 


ANGELA DEGAETANO, 
Chief, 
Customs Information Exchange. 


(T.D. 86-20) 


Foreign Currencies—Daily Rates for Countries Not on Quarterly 
List 


The Federal Reserve Bank of New York, pursuant to section 
522(c), Tariff Act of 1930, as amended (31 U.S.C. 372(c)), has certi- 
fied buying rates for the dates and foreign currencies shown below. 
The rates of exchange, based on these buying rates, are published 
for the information and use of Customs officers and others con- 
cerned pursuant to Part 159, Sukpart C, Customs Regulations (19 
CFR 159, Subpart C). 


Greece drachma: 

November 1, 1985 $0.006536 
Israel shekel: 

November 1, 1985 N/A 
South Korea won: 

November 1, 1985 .001118 
Taiwan N.T. dollar: 

November 1, 1985 .024925 


(LIQ-03-01 S:COM CIE) 


Dated: November 1, 1985. 
ANGELA DEGAETANO, 
Chief, 
Customs Information Exchange. 
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(T.D. 86-21) 


Foreign Currencies—Daily Rates for Countries Not on Quarterly 
List 


The Federal Reserve Bank of New York, pursuant to section 
522(c), Tariff Act of 1930, as amended (31 U.S.C. 372(c)), has certi- 
fied buying rates for the dates and foreign currencies shown below. 
The rates of exchange, based on these buying rates, are published 
for the information and use of Customs officers and others con- 
cerned pursuant to Part 159, Subpart C, Customs Regulations (19 
CFR 159, Subpart C). 


Greece drachma: 
November 4, 1985 
November 5, 1985 
November 6, 1985 
November 7, 1985 
November 8, 1985 

Israel shekel: 
November 4-8, 1985 

South Korea won: 
November 4-5, 1985 
November 6, 1985 
November 7-8, 1985 

Taiwan N.T. dollar: 
November 4, 1985 
November 5-6, 1985 
November 7, 1985 
November 8, 1985 


(LIQ-03-01 S:COM CIE) 


Dated: November 8, 1985. 
ANGELA DEGAETANO, 
Chief, 
Customs Information Exchange. 


(T.D. 86-22) 


Foreign Currencies—Daily Rates for Countries Not on Quarterly 
List 

The Federal Reserve Bank of New York, pursuant to section 

522(c), Tariff Act of 1930, as amended (31 U.S.C. 372(c)), has certi- 

fied buying rates for the dates and foreign currencies shown below. 

The rates of exchange, based on these buying rates, are published 

for the information and use of Customs officers and others con- 
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cerned pursuant to Part 159, Subpart C, Customs Regulations (19 
CFR 159, Subpart C). 
November 11, 1985, holiday. 


Greece drachma: 
November 12, 1985 $0.006464 
November 138, 1985 .006498 
November 14-15, 1985 
Israel shekel: 
November 12-15, 1985 N/A 
South Korea won: 
November 12-13, 1985 .001118 
November 14-15, 1985 .001119 
Taiwan N.T. dollar: 
November 12, 1985 N/A 
November 13, 1985 .024994 
November 14, 1985 .025000 
November 15, 1985 .025006 


(LIQ-03-01 S:COM CIE) 


Dated: November 15, 1985. 
ANGELA DEGAETANO, 
Chief, 


Customs Information Exchange. 


(T.D. 86-23) 


Foreign Currencies—Daily Rates for Countries Not on Quarterly 
List 

The Federal Reserve Bank of New York, pursuant to section 
522(c), Tariff Act of 1930, as amended (31 U.S.C. 372(c)), has certi- 
fied buying rates for the dates and foreign currencies shown below. 
The rates of exchange, based on these buying rates, are published 
for the information and use of Customs officers and others con- 
cerned pursuant to Part 159, Subpart C, Customs Regulations (19 
CFR 159, Subpart C). 


Greece drachma: 
November 18, 1985 
November 19, 1985 
November 20, 1985 
November 21, 1985 
November 22, 1985 

Israel shekel: 

November 18-22, 1985 
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South Korea won: 
~ November 18-19, 1985 .001119 
November 20-22, 1985 .001120 
Taiwan N.T.. dollar: 
November 18, 1985 .025019 
November 19, 1985 .025025 
November 20, 1985 .025031 
. November 21, 1985 N/A 
November 22, 1985 .025044 


(LIQ-03-01 S:COM CIE) 


Dated: November 22, 1985. 
- ANGELA DEGAETANO, 
Chief, 
Customs Information Exchange. 


(T.D. 86-24) 


Foreign Currencies—Daily Rates for Countries Not on Quarterly 
List 

The Federal Reserve Bank of New York, pursuant to section 
522(c), Tariff Act of 1930, as amended (31 U.S.C. 372(c)), has certi- 
fied buying rates for the dates and foreign currencies shown below. 
The rates of exchange, based on these buying rates, are published 
for the information and use of Customs officers and others con- 
cerned pursuant to Part 159, Subpart C, Customs Regulations (19 
CFR 159, Subpart C). 

November 28, 1985, holiday. 


Greece drachma: 
November 25, 1985 $0.006592 
November 26, 1985 .006609 
November 27, 1985 .006605 
November 29, 1985 .006702 
Israel shekel: 
November 25-29, 1985 N/A 
South Korea won: 
November 25, 1985 .001121 
November 26, 1985 .001121 
November 27, 1985 .001120 
November 29, 1985 .001121 
Taiwan N.T. dollar: 
November 25, 1985 .025063 
November 26, 1985 .025069 
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November 27, 1985 .025082 
November 29, 1985 


(LIQ-03-01 S:COM CIE) 
Dated: November 29, 1985. 


ANGELA DEGAETANO, 
Chief, 
Customs Information Exchange. 


(T.D. 86-25) 


Foreign Currencies—Daily Rates for Countries Not on Quarterly 
List 

The Federal Reserve Bank of New York, pursuant to section 
522(c), Tariff Act of 1930, as amended (31 U.S.C. 372(c)), has certi- 
fied buying rates for the dates and foreign currencies shown below. 
The rates of exchange, based on these buying rates, are published 
for the information and use of Customs officers and others con- 
cerned pursuant to Part 159, Subpart C, Customs Regulations (19 
CFR 159, Subpart C). 


Greece drachma: 
December 2, 1985 $0.006739 
December 3, 1985 .006647 
December 4, 1985 .006676 
.006662 
December 6, 1985 .006667 
Israel shekel: 
December 2-6, 1985 N/A 
South Korea won: 
.001122 
December 3-5, 1985 .001121 
December 6, 1985 .001120 
Taiwan N.T. dollar: 
December 2, 1985 .025113 
December 3, 1985 .025100 
.025075 
December 5-6, 1985 .025050 


(LIQ-03-01 S:COM CIE) 


Dated: December 6, 1985. 
ANGELA DEGAETANO, 
Chief, 
Customs Information Exchange. 
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(T.D. 86-26) 


Foreign Currencies—Daily Rates for Countries Not on Quarterly 
List 


The Federal Reserve Bank of New York, pursuant to section 
522(c), Tariff Act of 1930, as amended (31 U.S.C. 372(c)), has certi- 
fied buying rates for the dates and foreign currencies shown below. 
The rates of exchange, based on these buying rates, are published 
for the information and use of Customs officers and others con- 
cerned pursuant to Part 159, Subpart C, Customs Regulations (19 
CFR 159, Subpart C). 


Greece drachma: 
December 9, 1985 $0.006645 
December 10, 1985 .006620 
December 11, 1985 .006601 
December 12-13, 1985 .006640 
Israel shekel: 
December 9-13, 1985 N/A 
South Korea won: 
December 9, 1985 .001120 
December 10-11, 1985 .001119 
December 12, 1985 .001118 
December 13, 1985 .001119 
Taiwan N.T. dollar: 
December 9, 1985 .025063 
December 10, 1985 .025082 
December 11, 1985 .025075 
December 12, 1985 .025063 
December 13, 1985 .025069 


(LIQ-03-01 S:COM CIE) 


Dated: December 13, 1985. 
ANGELA DEGAETANO, 
Chief, 
Customs Information Exchange. 


(T.D. 86-27) 


Foreign Currencies—Daily Rates for Countries Not on Quarterly 
List 

The Federal Reserve Bank of New York, pursuant to section 

522(c), Tariff Act of 1930, as amended (31 U.S.C. 372(c)), has certi- 

fied buying rates for the dates and foreign currencies shown below. 

The rates of exchange, based on these buying rates, are published 
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for the information and use of Customs officers and others con- 
cerned pursuant to Part 159, Subpart C, Customs Regulations (19 
CFR 159, Subpart C). 


Greece drachma: 
December 16, 1985 $0.006631 
December 17, 1985 .006658 
December 18, 1985 .006631 
December 19, 1985 .006636 
December 20, 1985 .006623 
Israel shekel: 
December 16-20, 1985 N/A 
South Korea won: 
December 16-19, 1985 .001119 
December 20, 1985 .001118 
Taiwan N.T. dollar: 
December 16, 1985 025044 
December 17, 1985 .025038 
December 18, 1985 .025025 
December 19-20, 1985 .025031 


(LIQ-03-01 S:COM CIE) 


Dated: December 20, 1985. 
ANGELA DEGAETANO, 
Chief, 
Customs Information Exchange. 


(T.D. 86-28) 


Foreign Currencies—Daily Rates for Countries Not on Quarterly 
List 


The Federal Reserve Bank of New York, pursuant to section 
522(c), Tariff Act of 1930, as amended (31 U.S.C. 372(c)), has certi- 
fied buying rates for the dates and foreign currencies shown below. 
The rates of exchange, based on these buying rates, are published 
for the information and use of Customs officers and others con- 
cerned pursuant to Part 159, Subpart C, Customs Regulations (19 
CFR 159, Subpart C). 

December 25, 1985, holiday. 


Greece drachma: 
December 23, 1985 
December 24-26, 1985 
December 27, 1985 
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Israel shekel: 
December 23-27, 1985 

South Korea won: 
December 23-27, 1985 

Taiwan N.T. dollar: 
December 23, 1985 
December 24, 1985 
December 26, 1985 
December 27, 1985 


(LIQ-03-01 S:COM CIE) 


Dated: December 27, 1985. 
ANGELA DEGAETANO, 
Chief, 
Customs Information Exchange. 


(T.D. 86-29) 
Foreign Currencies—Daily Rates for Countries Not on Quarterly 
List 


The Federal Reserve Bank of New York, pursuant to section 
522(c), Tariff Act of 1930, as amended (31 U.S.C. 372(c)), has certi- 
fied buying rates for the dates and foreign currencies shown below. 
The rates of exchange, based on these buying rates, are published 
for the information and use of Customs officers and others con- 
cerned pursuant to Part 159, Subpart C, Customs Regulations (19 
CFR 159, Subpart C). 


Greece drachma: 
December 30, 1985 $0.006725 
December 31, 1985 
Israel shekel: 
December 30-31, 1985 
South Korea won: 
December 30-31, 1985 
Taiwan N.T. dollar: 
December 30, 1985 
December 31, 1985 


(LIQ-03-01 S:COM CIE) 


Dated: December 31, 1985. 
ANGELA DEGAETANO, 
Chief, 
Customs Information Exchange. 
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(T.D. 86-30) 


Foreign Currencies—Daily Rates for Countries Not on Quarterly 
List 

The Federal Reserve Bank of New York, pursuant to section 
522(c), Tariff Act of 1930, as amended (31 U.S.C. 372(c)), has certi- 
fied buying rates for the dates and foreign currencies shown below. 
The rates of exchange, based on these buying rates, are published 
for the information and use of Customs officers and others con- 
cerned pursuant to Part 159, Subpart C, Customs Regulations (19 
CFR 159, Subpart C). 

January 1, 1986, holiday. 


Greece drachma: 
January 2, 1986 $0.006780 
January 3, 1986 .006711 
Israel shekel: 
January 2-3, 1986 N/A 
South Korea won: 
January 2, 1986 .001120 
January 3, 1986 
Taiwan N.T. dollar: 
January 2-3, 1986 


(LIQ-03-01 S:COM CIE) 


Dated: January 3, 1986. 
ANGELA DEGAETANO, 
Chief, 
Customs Information Exchange. 


(T.D. 86-31) 


Foreign Currencies—Daily Rates for Countries Not on Quarterly 
List 


The Federal Reserve Bank of New York, pursuant to section 
522(c), Tariff Act of 1930, as amended (31 U.S.C. 372(c)), has certi- 
fied buying rates for the dates and foreign currencies shown below. 
The rates of exchange, based on these buying rates, are published 
for the information and use of Customs officers and others con- 
cerned pursuant to Part 159, Subpart C, Customs Regulations (19 
CFR 159, Subpart C). 


Greece drachma: 
January 6, 1986 $0.006743 
January 7, 1986 
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January 8, 1986 .006734 

January 9, 1986 .006676 

January 10, 1986 .006700 
Israel shekel: 

January 6-10, 1986 N/A 
South Korea won: 

January 6-7, 1986 .001120 

January 8, 1986 .001121 

January 9-10, 1986 .001120 
Taiwan N.T. dollar: 

January 6, 1986 .025082 

January 7, 1986 .025094 

January 8, 1986 N/A 

January 9, 1986 .025119 

January 10, 1986 .025132 


(LIQ-03-01 S:COM CIE) 


Dated: January 10, 1986. 
ANGELA DEGAETANO, 
Chief, 
Customs Information Exchange. 


(T.D. 86-32) 


Foreign Currencies—Daily Rates for Countries Not on Quarterly 
List 


The Federal Reserve Bank of New York, pursuant to section 
522(c), Tariff Act of 1930, as amended (31 U.S.C. 372(c)), has certi- 
fied buying rates for the dates and foreign currencies shown below. 
The rates of exchange, based on these buying rates, are published 
for the information and use of Customs officers and others con- 
cerned pursuant to Part 159, Subpart C, Customs Regulations (19 
CFR 159, Subpart C). 


Greece drachma: 
January 13, 1986 
January 14, 1986 
January 15, 1986 
January 16, 1986 
January 17, 1986 

Israel shekel: 

January 13-17, 1986 

South Korea won: 
January 13, 1986 
January 14-15, 1986 
January 16-17, 1986 
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Taiwan N.T. dollar: 
January 13, 1986 .025227 
January 14, 1986 .025183 
January 15, 1986 .025202 
January 16, 1986 .025208 
January 17, 1986 .025221 


(LIQ-03-01 S:COM CIE) 


Dated: January 17, 1986. 
ANGELA DEGAETANO, 
Chief, 
Customs Information Exchange. 


(T.D. 86-33) 


Foreign Currencies—Daily Rates for Countries Not on Quarterly 
List 

The Federal Reserve Bank of New York, pursuant to section 
522(c), Tariff Act of 1930, as amended (81 U.S.C. 372(c)), has certi- 
fied buying rates for the dates and foreign currencies shown below. 
The rates of exchange, based on these buying rates, are published 
for the information and use of Customs officers and others con- 
cerned pursuant to Part 159, Subpart C, Customs Regulations (19 
CFR 159, Subpart C). 

January 20, 1986, holiday. 


Greece drachma: 
January 21, 1986 $0.006664 
January 22, 1986 .006693 
January 23, 1986 .006689 
January 24, 1986 .006725 
Israel shekel: 
January 21-24, 1986 N/A 
South Korea won: 
January 21-23, 1986 .001119 
January 24, 1986 .001120 
Taiwan N.T. dollar: 
January 21, 1986 025246 
January 22, 1986 .025265 
January 23, 1986 .025278 
January 24, 1986 .025291 


(LIQ-03-01 S:COM CIE) 
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Dated: January 24, 1986. 
ANGELA DEGAETANO, 
Chief, 
Customs Information Exchange. 


(T.D. 86-34) 


Foreign Currencies—Daily Rates for Countries Not on Quarterly 
List 

The Federal Reserve Bank of New York, pursuant to section 
522(c), Tariff Act of 1930, as amended (31 U.S.C. 372(c)), has certi- 
fied buying rates for the dates and foreign currencies shown below. 
The rates of exchange, based on these buying rates, are published 
for the information and use of Customs officers and others con- 
cerned pursuant to Part 159, Subpart C, Customs Regulations (19 
CFR 159, Subpart C). 


Greece drachma: 
January 27, 1986 $0.006793 
January 28, 1986 .006793 
January 29, 1986 .006807 
January 30, 1986 .006821 
January 31, 1986 .006812 
Israel shekel: 
January 27-31, 1986 N/A 
South Korea won: 
January 27, 1986 .001120 
January 28-29, 1986 .001121 
January 30-31, 1986 .001122 
Taiwan N.T. dollar: 
January 27, 1986 .025342 
January 28, 1986 .025374 
January 29, 1986 .025387 
January 30, 1986 .025400 
January 31, 1986 .025407 


(LIQ-03-01 S:COM CIE) 


Dated: January 31, 1986. 
ANGELA DEGAETANO, 
Chief, 
Customs Information Exchange. 
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(T.D. 86-35) 


Foreign Currencies—Variances From Quarterly Rate 


The following rates of exchange are based upon rates certified to 
the Secretary of the Treasury by the Federal Reserve Bank of New 
York, pursuant to section 522(c), Tariff Act of 1930, as amended (31 
U.S.C. 372(c)), and reflect variances of 5 per centum or more from 
the quarterly rate published in Treasury Decision 85-169 for the 
following countries. Therefore, as to entries covering merchandise 
exported on the dates listed, whenever it is necessary for Customs 
purposes to convert such currency into currency of the United 
States, conversion shall be at the following rates. 


Brazil cruzeiro: 

November 1, 1985 $0.000116 
China P.R. renminbi yuan: 

November 1, 1985 .811575 
Mexico peso: 

November 1, 1985 .002041 
New Zealand dollar: 

November 1, 1985 


(LIQ-03-01 S:COM CIE) 


Dated: November 1, 1985. 
ANGELA DEGAETANO, 
Chief, 
Customs Information Exchange. 


(T.D. 86-36) 


Foreign Currencies—Variances From Quarterly Rate 


The following rates of exchange are based upon rates certified to 
the Secretary of the Treasury by the Federal Reserve Bank of New 
York, pursuant to section 522(c), Tariff Act of 1930, as amended (31 
U.S.C. 372(c)), and reflect variances of 5 per centum or more from 
the quarterly rate published in Treasury Decision 85-169 for the 
following countries. Therefore, as to entries covering merchandise 
exported on the dates listed, whenever it is necessary for Customs 
purposes to convert such currency into currency of the United 
States, conversion shall be at the following rates. 


Australia dollar: 
November 5, 1985 
November 6, 1985 
November 7, 1985 
November 8, 1985 
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Brazil cruzeiro: 
November 4, 1985 .000116 
November 5, 1985 .000116 
November 6-7, 1985 .000115 
November 8, 1985 .000114 
China P.R. renminbi yuan: 
November 4-8, 1985 .811575 
Mexico peso: 
November 4, 1985 .002024 
November 5, 1985 .002008 
November 6-8, 1985 N/A 
New Zealand dollar: 
November 6, 1985 .58600 
November 7, 1985 .58550 
November 8, 1985 58500 
Republic of South Africa rand: 
November 8, 1985 .36750 


(LIQ-03-01 S:COM CIE) 


Dated: November 8, 1985. 
ANGELA DEGAETANO, 
Chief, 
Customs Information Exchange. 


(T.D. 86-37) 


Foreign Currencies—Variances From Quarterly Rate 


The following rates of exchange are based upon rates certified to 
the Secretary of the Treasury by the Federal Reserve Bank of New 
York, pursuant to section 522(c), Tariff Act of 1930, as amended (31 
U.S.C. 372(c)), and reflect variances of 5 per centum or more from 
the quarterly rate published in Treasury Decision 85-169 for the 
following countries. Therefore, as to entries covering merchandise 
exported on the dates listed, whenever it is necessary for Customs 
purposes to convert such currency into currency of the United 
States, conversion shall be at the following rates. 

November 11, 1985, holiday. 


Australia dollar: 
November 12, 1985 
November 138, 1985 
November 14, 1985 
November 15, 1985 


498-400 0 - 86 - 2 
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Brazil cruzeiro: 
November 12, 1985 .000114 
November 13-15, 1985 .000113 
China P.R. renminbi yuan: 
November 12-15, 1985 811575 
Japan yen: 
November 13, 1985 .004902 
November 14, 1985 .004918 
November 15, 1985 .004895 
Mexico peso: 
November 12-15, 1985 N/A 
Republic of South Africa rand: 
November 12, 1985 36950 
November 138, 1985 .01100 
November 14, 1985 .01150 
November 15, 1985 37000 


(LIQ-03-01 S:COM CIE) 


Dated: November 15, 1985. 
ANGELA DEGAETANO, 
Chief, 
Customs Information Exchange. 


(T.D. 86-38) 


Foreign Currencies—Variances From Quarterly Rate 


The following rates of exchange are based upon rates certified to 
the Secretary of the Treasury by the Federal Reserve Bank of New 
York, pursuant to section 522(c), Tariff Act of 1930, as amended (31 
U.S.C. 372(c)), and reflect variances of 5 per centum or more from 
the quarterly rate published in Treasury Decision 85-169 for the 
following countries. Therefore, as to entries covering merchandise 
exported on the dates listed, whenever it is necessary for Customs 
purposes to convert such currency into currency of the United 
States, conversion shall be at the following rates. 


Australia dollar: 
November 18, 1985 $0.67350 
Brazil cruzeiro: 
November 18-19, 1985 .000112 
November 20, 1985 .000111 
November 21-22, 1985 .000110 
China P.R. renminbi yuan: 
November 18, 1985 313283 
November 19-22, 1985 811575 
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Japan yen: 
November 18, 1985 
November 19, 1985 
November 20, 1985 
November 21, 1985 
November 22, 1985 
Mexico peso: 
November 18-22, 1985 
Republic of South Africa rand: 
November 18-20, 1985 
November 21, 1985 
November 22, 1985 


(LIQ-03-01 S:COM CIE) 


Dated: November 22, 1985. 
ANGELA DEGAETANO, 
Chief, 
Customs Information Exchange. 


(T.D. 86-39) 


Foreign Currencies—Variances From Quarterly Rate 


The following rates of exchange are based upon rates certified to 
the Secretary of the Treasury by the Federal Reserve Bank of New 
York, pursuant to section 522(c), Tariff Act of 1930, as amended (31 
U.S.C. 372(c)), and reflect variances of 5 per centum or more from 
the quarterly rate published in Treasury Decision 85-169 for the 
following countries. Therefore, as to entries covering merchandise 
exported on the dates listed, whenever it is necessary for Customs 
purposes to convert such currency into currency of the United 
States, conversion shall be at the following rates. 

November 28, 1985, holiday. 


Austria schilling: 

November 29, 1985 $0.056625 
Belgium franc: 

November 29, 1985 .019577 
Brazil cruzeiro: 

November 25-26, 1985 .000109 

November 27, 1985 .000108 

November 29, 1985 .000107 
China P.R. renminbi yuan: 

November 25-29, 1985 .811575 
Denmark krone: 

November 27, 1985 .108879 

November 29, 1985 .109769 
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Finland markka: 

November 29, 1985 .183993 
France franc: 

November 29, 1985 .180463 
Germany deutsche mark: 

November 29, 1985 .898010 
Ireland pound: 

November 29, 1985 1.2290 
Japan yen: 

November 25, 1985 .004980 

November 26, 1985 .004975 

November 27, 1985 .004974 

November 29, 1985 .004948 
Mexico peso: 

November 25-29, 1985 
Netherlands guilder: 

November 29, 1985 
Republic of South Africa rand: 

November 25, 1985 

November 29, 1985 
United Kingdom pound: 

November 29, 1985 


(LIQ-03-01 S:COM CIE) 


Dated: November 29, 1985. 
ANGELA DEGAETANO, 
Chief, 
Customs Information Exchange. 


(T.D. 86-40) 


Foreign Currencies—Variances From Quarterly Rate 


The following rates of exchange are based upon rates certified to 
the Secretary of the Treasury by the Federal Reserve Bank of New 
York, pursuant to section 522(c), Tariff Act of 1930, as amended (31 
U.S.C. 372(c)), and reflect variances of 5 per centum or more from 
the quarterly rate published in Treasury Decision 85-169 for the 
following countries. Therefore, as to entries covering merchandise 
exported on the dates listed, whenever it is necessary for Customs 
purposes to convert such currenty into currency of the United 
States, conversion shall be at the following rates. 


Austria schilling: 
December 2, 1985 $0.056465 
December 4, 1985 
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Belgium franc: 
December 4, 1985 
Brazil cruzeiro: 
December 2-3, 1985 
December 4-6, 1985 
China P.R. renminbi yuan: 
December 2-6, 1985 
Denmark krone: 
December 2, 1985 
December 3, 1985 
December 4, 1985 
December 5, 1985 
December 6, 1985 
France franc: 
December 2, 1985 
December 4, 1985 
December 5, 1985 
Germany deutsche mark: 
December 2, 1985 
December 4, 1985 
December 5, 1985 
December 6, 1985 
Japan yen: 
December 2, 1985 
December 3, 1985 
December 4, 1985 
December 5, 1985 
December 6, 1985 
Mexico peso: 
December 2-6, 1985 
Netherlands guilder: 
December 2, 1985 


December 6, 1985 

Republic of South Africa rand: 
December 2, 1985 
December 3, 1985 
December 4, 1985 
December 5, 1985 
December 6, 1985 

United Kingdom pound: 
December 2, 1985 
December 4, 1985 


(LIQ-03-01 S:COM CIE) 
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019547 


.000106 
.000105 


811575 


109469 
109081 
.109661 
109397 
109254 


.130039 
.130124 
.130124 


.396558 
.396904 
3897062 
395961 


.004901 
.004884 
004935 
.004926 
004916 


N/A 


.352423 
352734 
3852858 
.351865 


.85500 
86150 
85750 
.36000 
.36250 
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Dated: December 6, 1985. 
ANGELA DEGAETANO, 
Chief, 
Customs Information Exchange. 


(T.D. 86-41) 
Foreign Currencies—Variances From Quarterly Rate 


The following rates of exchange are based upon rates certified to 
the Secretary of the Treasury by the Federal Reserve Bank of New 
York, pursuant to section 522(c), Tariff Act of 1930, as amended (31 
U.S.C. 372(c)), and reflect variances of 5 per centum or more from 
the quarterly rate published in Treasury Decision 85-169 for the 
following countries. Therefore, as to entries covering merchandise 
exported on the dates listed, whenever it is necessary for Customs 
purposes to convert such currency into currency of the United 
States, conversion shall be at the following rates. 


Austria schilling: 

December 12, 1985 $0.056529 

December 13, 1985 056433 
Brazil cruzeiro: 

December 9, 1985 .000104 

December 10-11, 1985 .000103 

December 12, 1985 .000102 

December 13, 1985 .000101 
China P.R. renminbi yuan: 

December 9-13, 1985 811575 
Denmark krone: 

December 9, 1985 .109033 

December 12, 1985 .109673 

December 13, 1985 109337 
France franc: 

December 12, 1985 130039 
Germany deutsche mark: 

December 12, 1985 .3897614 

December 13, 1985 396511 
Ireland pound: 

December 12, 1985 1.2270 
Japan yen: 

December 9, 1985 .004914 

December 10, 1985 .004912 

December 11, 1985 .004904 

December 12, 1985 .004949 

December 13, 1985 .004931 
Mexico peso: 

December 9-13, 1985 
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Netherlands guilder: 
December 12, 1985 3852983 
December 13, 1985 852051 
New Zealand dollar: 
December 13, 1985 .52100 
Republic of South Africa rand: 
37500 
December 10, 1985 37200 
December 11, 1985 37250 
December 12, 1985 37800 
December 13, 1985 387500 


(LIQ-03-01 S:COM CIE) 


Dated: December 13, 1985. 
ANGELA DEGAETANO, 
Chief, 
Customs Information Exchange. 


(T.D. 86-42) 


Foreign Currencies—Variances From Quarterly Rate 


The following rates of exchange are based upon rates certified to 
the Secretary of the Treasury by the Federal Reserve Bank of New 
York, pursuant to section 522(c), Tariff Act of 1930, as amended (31 
U.S.C. 372(c)), and reflect variances of 5 per centum or more from 
the quarterly rate published in Treasury Decision 85-169 for the 
following countries. Therefore, as to entries covering merchandise 
exported on the dates listed, whenever it is necessary for Customs 
purposes to convert such currency into currency of the United 
States, conversion shall be at the following rates. 


Austria schilling: 
December 17, 1985 $0.056657 
December 18, 1985 .056561 
December 19, 1985 .056561 
December 20, 1985 .056633 
Brazil cruzeiro: 
December 16, 1985 .000101 
December 17-18, 1985 .000100 
December 19, 1985 .000099 
December 20, 1985 .000098 
China P.R. renminbi yuan: 
December 16-20, 1985 811575 
Denmark krone: 
December 16, 1985 109158 
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December 17, 1985 109637 
December 18, 1985 .109218 
December 19, 1985 109242 
December 20, 1985 109439 
France franc: 
December 17, 1985 130132 
December 20, 1985 .129786 
Germany deutsche mark: 
December 16, 1985 896275 
December 17, 1985 398168 
December 18, 1985 .3897140 
December 19, 1985 3897298 
December 20, 1985 3898089 
Ireland pound: 
December 17, 1985 1.2293 
Japan yen: 
December 16, 1985 .004936 
December 17, 1985 .004952 
December 18, 1985 .004922 
December 19, 1985 .004927 
December 20, 1985 .004933 
Mexico peso: 
December 16-20, 1985 N/A 
Netherlands guilder: 
December 16, 1985 .3851679 
December 17, 1985 3853419 
December 18, 1985 852423 
December 19, 1985 852609 
December 20, 1985 853482 
New Zealand dollar: 
December 16, 1985 47950 
December 17, 1985 .50100 
December 18, 1985 .50350 
December 19, 1985 .50400 
December 20, 1985 49600 
Republic of South Africa rand: 
December 16, 1985 387750 
December 17, 1985 87150 
December 18, 1985 .37100 
December 19, 1985 87250 
December 20, 1985 387500 


(LIQ-03-01 S:COM CIE) 


Dated: December 20, 1985. 
ANGELA DEGAETANO, 
Chief, 
Customs Information Exchange. 
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(T.D. 86-43) 


Foreign Currencies—Variances From Quarterly Rate 


The following rates of exchange are based upon rates certified to 
the Secretary of the Treasury by the Federal Reserve Bank of New 
York, pursuant to section 522(c), Tariff Act of 1930, as amended (31 
U.S.C. 372(c)), and reflect variances of 5 per centum or more from 
the quarterly rate published in Treasury Decision 85-169 for the 
following countries. Therefore, as to entries covering merchandise 
exported on the dates listed, whenever it is necessary for Customs 
purposes to convert such currency into currency of the United 
States, conversion shall be at the following rates. 

December 25, 1985, holiday. 


Austria schilling: 
December 23, 1985 $0.056754 
December 24, 1985 .056818 
December 26, 1985 .056818 
December 27, 1985 .057491 
Belgium franc: 
December 24-26, 1985 .019550 
December 27, 1985 .019794 
Brazil cruzeiro: 
December 23-26, 1985 .000098 
December 27, 1985 .000096 
China P.R. renminbi yuan: 
December 23-27, 1985 311575 
Denmark krone: 
December 23, 1985 .109769 
December 24, 1985 .109830 
December 26, 1985 .109769 
December 27, 1985 110865 
France franc: 
December 23, 1985 .130081 
December 24, 1985 .180293 
December 26, 1985 .1380124 
December 27, 1985 131752 
Germany deutsche mark: 
December 23, 1985 3899202 
December 24, 1985 3899122 
December 26, 1985 899202 
December 27, 1985 404367 
Ireland pound: 
December 27, 1985 
Italy lira: 
December 27, 1985 
Japan yen: 
December 23, 1985 
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December 24, 1985 .004932 

December 26, 1985 .004931 

December 27, 1985 .004946 
Mexico peso: 

December 23-27, 1985 N/A 
Netherlands guilder: 

December 238, 1985 854233 

December 24, 1985 853982 

December 26, 1985 854610 

December 27, 1985 858873 
New Zealand dollar: 

December 23, 1985 .50000 

December 24-26, 1985 .50200 

December 27, 1985 .50150 
Republic of South Africa rand: 

December 23, 1985 387320 

December 24, 1985 87400 

December 26, 1985 37500 

December 27, 1985 87750 


(LIQ-03-01 S:COM CIE) 


Dated: December 27, 1985. 
ANGELA DEGAETANO, 
Chief, 
Customs Information Exchange. 


(T.D. 86-44) 


Foreign Currencies—Variances From Quarterly Rate 


The following rates of exchange are based upon rates certified to 
the Secretary of the Treasury by the Federal Reserve Bank of New 
York, pursuant to section 522(c), Tariff Act of 1930, as amended (31 
U.S.C. 372(c)), and reflect variances of 5 per centum or more from 
the quarterly rate published in Treasury Decision 85-169 for the 
following countries. Therefore, as to entries covering merchandise 
exported on the dates listed, whenever it is necessary for Customs 
purposes to convert such currency into currency of the United 
States, conversion shall be at the following rates. 


Austria schilling: 
December 30, 1985 $0.057670 
December 31, 1985 .058109 
Belgium franc: 
December 30, 1985 .019841 
December 31, 1985 .019980 
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Brazil cruzeiro: 
December 30-31, 1985 
China P.R. renminbi yuan: 
December 30-31, 1985 
Denmark krone: 
December 30, 1985 
December 31, 1985 
Finland markka: 
December 30, 1985 
December 31, 1985 
France franc: 
December 30, 1985 
December 31, 1985 
Germany deutsche mark: 
December 30, 1985 
December 31, 1985 
Ireland pound: 
December 30, 1985 
December 31, 1985 
Italy lira: 
December 30, 1985 
December 31, 1985 
Japan yen: 
December 30, 1985 
December 31, 1985 
Mexico peso: 
December 30-31, 1985 
Netherlands guilder: 
December 30, 1985 
December 31, 1985 
New Zealand dollar: 
December 30-31, 1985 
Portugal escudo: 
December 30, 1985 
December 31, 1985 
Spain peseta: 
December 30, 1985 
December 31, 1985 
Sweden krona: 
December 30, 1985 
December 31, 1985 
Switzerland franc: 
December 31, 1985 


(LIQ-03-01 S:COM CIE) 
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.000095 
811575 


. 111266 
111919 


.183993 
.185048 


.132363 
.133200 


405680 
408664 


.360101 
.363108 


.50050 


.006289 
.006301 


006485 
.006498 


131579 
132013 


485437 
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Dated: December 31, 1985. 
ANGELA DEGAETANO, 
Chief, 
Customs Information Exchange. 


(T.D. 86-45) 
Foreign Currencies—Variances From Quarterly Rate 


The following rates of exchange are based upon rates certified to 
the Secretary of the Treasury by the Federal Reserve Bank of New 
York, pursuant to section 522(c), Tariff Act of 1930, as amended (31 
U.S.C. 372(c)), and reflect variances of 5 per centum or more from 
the quarterly rate published in Treasury Decision 86-19 for the fol- 
lowing countries. Therefore, as to entries covering merchandise ex- 
ported on the dates listed, whenever it is necessary for Customs 
purposes to covert such currency into currency of the United 
States, conversion shall be at the following rates. 

January 1, 1986, holiday. 


Brazil cruzeiro: 
January 3, 1986 


(LIQ-03-01 S:COM CIE) 


Dated: January 3, 1986. 
ANGELA DEGAETANO, 
Chief, 
Customs Information Exchange. 


(T.D. 86-46) 


Foreign Currencies—Variances From Quarterly Rate 


The following rates of exchange are based upon rates certified to 
the Secretary of the Treasury by the Federal Reserve Bank of New 
York, pursuant to section 522(c), Tariff Act of 1930, as amended (31 
U.S.C. 372(c)), and reflect variances of 5 per centum or more from 
the quarterly rate published in Treasury Decision 86-19 for the fol- 
lowing countries. Therefore, as to entries covering merchandise ex- 
ported on the dates listed, whenever it is necessary for Customs 
purposes to convert such currency into currency of the United 
States, conversion shall be at the following rates. 


Republic of South Africa rand: 
January 10, 1986 $0.41900 





U.S. CUSTOMS SERVICE 


(LIQ-03-01 S:COM CIE) 


Dated: January 10, 1986. 
ANGELA DEGAETANO, 
Chief, 
Customs Information Exchange. 


(T.D. 86-47) 


Foreign Currencies—Variances From Quarterly Rate 


The following rates of exchange are based upon rates certified to 
the Secretary of the Treasury by the Federal Reserve Bank of New 
York, pursuant to section 522(c), Tariff Act of 1930, as amended (31 
U.S.C. 372(c)), and reflect variances of 5 per centum or more from 
the quarterly rate published in Treasury Decision 86-19 for the fol- 
lowing countries. Therefore, as to entries covering merchandise ex- 
ported on the dates listed, whenever it is necessary for Customs 
purposes to convert such currency into currency of the United 
States, conversion shall be at the following rates. 


Brazil cruzeiro: 
January 14, 1986 
January 15, 1986 
January 16, 1986 
January 17, 1986 

Republic of South Africa rand: 
January 13, 1986 
January 14, 1986 
January 15, 1986 
January 16, 1986 
January 17, 1986 

Spain peseta: 
January 17, 1986 


(LIQ-03-01 S:COM CIE) 


Dated: January 17, 1986. 
ANGELA DEGAETANO, 
Chief, 
Customs Information Exchange. 


(T.D. 86-48) 
Foreign Currencies—Variances From Quarterly Rate 


The following rates of exchange are based upon rates certified to 
the Secretary of the Treasury by the Federal Reserve Bank of New 
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York, pursuant to section 522(c), Tariff Act of 1930, as amended (31 
U.S.C. 372(c)), and reflect variances of 5 per centum or more from 
the quarterly rate published in Treasury Decision 86-19 for the fol- 
lowing countries. Therefore, as to entries covering merchandise ex- 
ported on the dates listed, whenever it is necessary for Customs 
purposes to convert such currency into currency of the United 
States, conversion shall be at the following rates. 
January 20, 1986, holiday. 


Brazil cruzeiro: 
January 21-22, 1986 $0.000087 
January 23-24, 1986 .000086 
Republic of South Africa rand: 
January 21, 1986 43700 
January 22, 1986 .44000 
January 23, 1986 .43730 
January 24, 1986 .44150 


(LIQ-03-01 S:COM CIE) 


Dated: January 24, 1986. 
ANGELA DEGAETANO, 
Chief, 
Customs Information Exchange. 


(T.D. 86-49) 


Foreign Currencies—Variances From Quarterly Rate 


The following rates of exchange are based upon rates certified to 
the Secretary of the Treasury by the Federal Reserve Bank of New 
York, pursuant to section 522(c), Tariff Act of 1930, as amended (31 
U.S.C. 372(c)), and reflect variances of 5 per centum or more from 
the quarterly rate published in Treasury Decision 86-19 for the fol- 
lowing countries. Therefore, as to entries covering merchandise ex- 
ported on the dates listed, whenever it is necessary for Customs 
purposes to convert such currency into currency of the United 
States, conversion shall be at the following rates. 


Brazil cruzeiro: 
January 27, 1986 $0.000085 
January 28-29, 1986 .000084 
January 30, 1986 .000083 
January 31, 1986 .000082 
New Zealand dollar: 
January 27, 1986 .53150 
January 29, 1986 .52900 
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January 30, 1986 

January 31, 1986 
Republic of South Africa rand: 

January 27, 1986 

January 28, 1986 

January 29-31, 1986 


(LIQ-03-01 S:COM CIE) 
Dated: January 31, 1986. 


ANGELA DEGAETANO, 
Chief, 
Customs Information Exchange. 











U.S. Court of Appeals for the 
Federal Circuit 


(Appeal No. 85-1873) 


Oak LAMINATES D/O OAK MATERIALS GROUP, APPELLANT Uv. 
UNITED STATES, APPELLEE 


David O. Elliott, Barnes, Richardson and Colburn, of New York, New York, 
argued for appellant. With him on the brief was Richard Haroian. 

Veronica A. Perry, Commercial Litigation Branch, Department of Justice, of New 
York, New York, argued for appellee. With her on the brief were Richard K. Wil- 
lard, Acting Assistant Attorney General, David M. Cohen, Director and Joseph I. 
Liebman, Attorney in Charge, International Trade Field Office. 


Appealed from: United States Court of International Trade. 
Chief Judge RE. 


(Appeal No. 85-1873) 


Oak LAMINATES D/O OAK MATERIALS GROUP, APPELLANT UD. 
UNITED STATES, APPELLEE 


(Decided February 11, 1986) 
Before Kasutwa,* SMITH and Nis, Circuit Judges. 


Per curiam. 

Oak Laminates d/o Oak Materials Group (Oak Laminates) ap- 
peals from the decision in Oak Laminates d/o Oak Materials Group 
v. United States, No. 84-105 (September 25, 1984), reh’g denied, 601 
F. Supp. 1031 (Ct. Int’] Trade 1984), in which Chief Judge Re of the 
United States Court of International Trade held that Oak Lami- 
nates had not overcome the presumption of correctness that at- 
tached to the Customs Service’s classification of the merchandise 
imported by Oak Laminates. We affirm on the basis of these deci- 
sions. 


AFFIRMED 


*Judge Kashiwa retired on 7 January 1986. Before his retirement he participated in the consideration and 
decision of this case. Before Judge Kashiwa’s retirement all members of the panel joined in this opinion. 


31 
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(Appeal Nos. 85-2246 and 85-2286) 


ZENITH Rapio Corp., INTERNATIONAL BROTHERHOOD OF ELECTRICAL 
WORKERS, THE INDEPENDENT RADIONIC WORKERS OF AMERICA, ET 
AL., APPELLANTS v. UNITED STATES, ET AL., APPELLEES 


Frederick L. Ikenson, of Washington, D.C., argued for appellants Zenith. With him 
on the brief was J. Eric Nissley, of counsel. 

Paul D. Cullen, Collier, Shannon, Rill & Scott, of Washington, D.C., argued for 
appellants IBEW. With him on the brief were Paul C. Rosenthal and Lawrence Jd. 
Lasoff. 

Lawrence R. Walders, Graham & James, of Washington, D.C., argued for certain 
appellees. With him on the brief were H. William Tanaka and Patrick O'Leary. 
Thomas P. Ondeck, Baker & McKenzie, of Washington, D.C., for Hitachi, Rodney F. 
Page and Robert H. Huey, Arent, Fox, Kintner, Plotkin & Kahn, of Washington, 
D.C., for Toshiba, Gail T. Cumins, Sharretts, Paley, Carter & Balauvelt, of New 
York, New York, for Sanyo, Robert D. Piliero and Peter J. Garland, Wender, Murase 
& White, of New York, New York, for Sharp Electronics, Stuart M. Rosen, A. Paul 
Victor, Charles H. Bayar and Bret E. Suval, Weil, Gotshal & Manges, of New York, 
New York, for Matsushita Elec., and Brian S. Goldstein and Edward B. Ackerman, 
Siegel, Mandell, et al., for General Corp., etc., also on brief. 

Sheila N. Ziff, Commercial Litigation Branch, Department of Justice, of Washing- 
ton, D.C., argued for appellee U.S. With her on the brief were Richard K. Willard, 
Acting Assistant Attorney General, David M. Cohen, Director and Velta A. Meln- 
brencis, Assistant Director. 


Appealed from: U.S. Court of International Trade. 
Judge WATSON. 


(Appeal Nos. 85-2246 and 85-2286) 


ZENITH Rapio Corp., INTERNATIONAL BROTHERHOOD OF ELECTRICAL 
WORKERS, THE INDENPENDENT RADIONIC WORKERS OF AMERICA, 
ET AL., APPELLANTS uv. UNITED STATES, ET AL., APPELLEES 


(Decided February 10, 1986) 
Before FrigEDMAN, Ricu and Nis, Circuit Judges. 


Nis, Circuit Judge. 

The subject of this suit is a final determination of the United 
States Department of Commerce, International Trade Administra- 
tion (ITA), under § 731 of the Tariff Act of 1930, as amended, 19 
U.S.C. § 1673 et seg. (1982), which assessed antidumping duties on 
certain television receiving sets, monochrome and color, imported 
from Japan.! Zenith and other parties to this action? challenged 


' The Final Determination is reported at 46 Fed. Reg. 30163-67 (1981). 

? Suits were filed by Zenith Radio Corporation and by the Committee to Preserve American Color Television 
(a/k/a COMPACT), and Imports Committee, Tube Division, Electronic Industries Association. Those suits were 
consolidated before the CIT, and additional parties have subsequently been added. In the present appeals, No. 
85-2246 is by Zenith and No. 85-2286 is by International Brotherhood of Electrical Workers, Independent Radi- 
onic Workers of America, and International Union of Electronic, Electrical, Technical, Salaried and Machine 
Workers, AFL-CIO. Appellants will be collectively referred to as “Zenith.” 
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ITA’s determination by filing a civil action in the United States 
Court of International Trade (CIT), alleging that, because of compu- 
tation errors, ITA’s determinations of dumping margins for various 
Japanese manufacturers were significantly understated. The CIT 
granted the government’s motion for summary judgement, thus up- 
holding ITA’s determination, relying in part on this court’s opinion 
in Smith Corona Group Consumer Products Division, SCM Corp. v. 
United States, 713 F.2d 1568 (Fed. Cir. 1983), cert. denied, 104 S. Ct. 
1274 (1984). This appeal is from the final judgment of the CIT, 
Watson, J., reported at 606 F. Supp. 695 (1985). We affirm. 


OPINION 


In this appeal, Zenith challenges two aspects of the CIT’s deci- 
sion: (1) the CIT’s holding that the exporter’s sales price (ESP) 
offset provision, 19 C.F.R. § 353.15(c) is lawful, and (2) the CIT’s 
holding that the foreign market value may be adjusted by dis- 
counts and rebates which are not available to all purchasers at 
wholesale in the home market. 


I 


The validity of the ESP offset regulation was exhaustively con- 
sidered by this court in Smith Corona, supra. There, the court ad- 
dressed and rejected arguments comparable to those presently ad- 
vanced by Zenith. In upholding the offset, this court stated: 


In view of the discretion accorded the Secretary under the stat- 
ute to make adjustments to foreign market value, we conclude 
that the exporter’s sales price offset, 19 C.F.R. § 353.15(c) is a 
proper and reasonable exercise of the Secretary's authority to 
administef the statute fairly. Thus, insofar as it is challenged 
here, 19 C.F.R. § 353.15(c) is valid. 


Id. at 1579. Thus, the CIT properly upheld the ESP offset in light 
of this precedent. This panel has considered Zenith’s attack on that 
aspect of the Smith Corona decision. However, even if the panel 
were not bound by its precedential effect, we would reach the same 
conclusion.* The decision of the CIT upholding the regulation is, 
therefore, affirmed. 


Il 


Zenith next asserts that Judge Watson erred in allowing the 
FMV to be adjusted downward by discounts and rebates that were 
not offered to all purchasers at wholesale. Zenith argues that dis- 
counts and rebates are related to price, and, as a consequence, 
must meet the requirements of § 1677b(a(1A) if they are to be 
used in calculating the foreign market value (FMV). Under that 


3 Recognizing that under the operating procedures of this court, a decision by a prior panel is binding prece- 
dent on another panel, Zenith suggested that this case be considered in banc. This opinion has been circulated to 
the entire court prior to issuance, and no judge endorsed the suggestion. 
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section, the FMV calculation begins with the price at which the 
goods are sold or offered for sale in the foreign market. Section 
1677(14(A) further specifies that a qualifying price must be one 
that was offered to all purchasers. Therefore, Zenith concludes, dis- 
counts and rebates can only enter the FMV calculation if they are 
available to all purchasers. The subject discounts and rebates ad- 
mittedly were not offered to all. Although the CIT opined that Ze- 
nith’s interpretation of the statute is a plausible one, if correctly 
rejected Zenith’s argument, again, on the basis of this court’s deci- 
sion in Smith Corona. On that point, it was held that discounts and 
rebates were properly deductible from FMV as “differences in the 
circumstances of sale.” Smith Corona, supra, at 1580. Under 
§ 1677b(aX(4B), an adjustment arising from a difference in circum- 
stances of sale does not depend on availability to all purchasers. 
See 606 F. Supp. at 701. 

Unlike the “ESP offset” issue, which Zenith concedes was decid- 
ed by the court in Smith Corona, Zenith argues that Smith Corona 
did not decide the “differences in circumstances of sale” issue, 
which, it says, was not briefed by the parties in that case. Even 
though the court in Smith Corona clearly upheld the making of ad- 
justments for rebates on the FMV side of the equation, Zenith 
maintains that the parties in that case focused only on the issue of 
whether the rebates were “directly related” to the sales, and did 
not otherwise challenge their deductability. Judge Watson was cor- 
rect, however, in ruling that the question was necessarily decided 
in Smith Corona. The result reached by the court is clear, and reso- 
lution of the threshold question of whether adjustments for rebates 
couid be made under § 1677b(a\(4\B) was a necessary predicate to 
the court’s analysis of the “directly related” issue. Moreover, we 
note that Zenith Radio Corporation (one appellant here) filed a 
brief as amicus curiae in the Smith Corona appeal, in which Zenith 
argued that the discounts or rebates there involved could not give 
rise to difference in circumstances of sale adjustments.* In any 
event, the issues revolved by a court are defined by the facts in the 
case and the law applied; they are not necessarily limited to those 
briefed by the parties. 

The questions presented in this appeal are controlled by this 
court’s decision in Smith Corona. Because Judge Watson correctly 
interpreted and applied that precedent to the facts of the present 
case, we affirm. 


AFFIRMED 


* That Zenith argued the issue in the prior case is not controlling on our decision here. The authority cited by 
International Brotherhood of Electrical Workers strongly supports the proposition that the filing of an amicus 
brief is insufficient to bind a nonparty to the result of a proceeding. However, that principle simply has no 
application here, where stare decisis, not res judicata, is implicated. Zenith’s amicus brief is noted simply as 
another indication that the issue was one which was present in Smith Corona and necessarily ruled on. 





U.S. COURT OF APPEALS FOR THE FEDERAL CIRCUIT 


(Appeal No. 85-2271) 


NortH AMERICAN FOREIGN TRADING CORP., APPELLANT v. UNITED 
STATES, APPELLEE 


James Caffentzis, Fitch, King & Caffentzis, of New York, New York, argued for 
appellant. 

Joseph I. Liebman, Attorney in Charge, International Trade Field Office, Commer- 
cial Litigation Branch, Department of Justice, of Department of Justice, of New 
York, New York, argued for appellee. With him.on the brief were Richard K. Wil- 
lard, Acting Assistant Attorney General David M. Cohen, Director and Jerry P. 
Wiskin. 


Appealed from: United States Court of International Trade. 
Judge REsTANI. 


(Appeal No. 85-2271) 


NortH AMERICAN FOREIGN TRADING CORP., APPELLANT v. UNITED 
STATES, APPELLEE 


(Decided February 10, 1986) 


Before BaLpwin, Circuit Judge, MILLER, Senior Circuit Judge, 
and Newman, Circuit Judge. 


NEwMaN, Circuit Judge. 

This appeal is from the judgment of the United States Court of 
International Trade holding that certain imported LCD digital 
alarm and/or melody watches were properly classified under item 
688.36 of the Tariff Schedules of the United States and not eligible 
for duty-free treatment under 19 U.S.C. § 2463(c)\(1) (B) and (C). The 
decision is affirmed on the basis of the opinion of the Court of 
International Trade, North American Foreign Trading Corp. v. 
United States, 600 F. Supp. 226 (1984), reh’g denied, 607 F. Supp. 
1471 (Ct. Int’l Trade 1985). 


OPINION 


This is not a case of retroactive imposition of duty, because the 
goods in question had not been finally liquidated. Executive Order 
12371 by its terms applied only to watches that had not been liqui- 
dated prior to the Order. 47 Fed. Reg. 30449, 30450 (1982). No 
vested right to a particular classification or rate of duty or prefer- 
ence is acquired at the time of importation. Norwegian Nitrogen 
Products Co. v. United States, 288 U.S. 294, 318 (1932); United 
States v. Yoshida International, Inc., 526 F.2d 560, 580 (CCPA 
1975). 

In the case before us, the watches were not eligible for the bene- 
fits of the Generalized System of Preferences (GSP) at the time of 
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their importation, in accordance with 19 U.S.C. § 2463(c\(1) (B) and 
(C). The Court of International Trade correctly held that the duty 
classification resulting from the decision in United States v. Texas 
Instruments, 673 F.2d 1375 (CCPA 1982), did not affect the GSP 
treatment of the watches, whether of mechanical or solid state 
movement. Any doubt in this regard was clarified by Executive 
Order 12371. 


AFFIRMED 
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Decisions of the United States 
Court of International Trade 


(Slip Op. 86-10) 


ANSALDO COMPONENTI, S.P.A., PLAINTIFF v. UNITED STATES, DE- 
FENDANT, WESTINGHOUSE ELECTRIC CORP., DEFENDANT-INTERVE- 
NOR 


Court No. 84-9-01234 
Before MorGANn Forp, Senior Judge. 


PLaintiFF’s MoTIOoN FOR REVIEW OF ADMINISTRATIVE DETERMINA- 
TION Upon AN AGENCY REcorD; DEFENDANT'S Cross-MoTIon To 
AFFIRM THE AGENCY DETERMINATION 


[Judgment for defendant; case dismissed.] 


(Decided January 17, 1986) 


Coudert Brothers (Sherman E. Katz, Robert A. Lipstein, Deborah A. Lewis) for the 
plaintiff. 

Richard K. Willard, Assistant Attorney General; David M. Cohen, Director, Com- 
mercial Litigation Branch (Platte B. Moring, IID; Gaylin Spoonis, U.S. Department 
of Commerce; for the defendant. 

Steptoe & Johnson (Richard O. Cunningham, W. George Grandison, Kevin J. 
Brosch and Barbara A. Pollack) for the defendant-intervenor. 


Forp, Senior Judge: This action contests the final results of ad- 
ministrative review of an antidumping finding involving Large 
Power Transformers from Italy (49 Fed. Reg. 31313, August 6, 1984), 
conducted by the U.S. Department of Commerce, International 
Trade Administration (ITA), pursuant to section 75la of the Tariff 
Act of 1930, as amended, 19 U.S.C. § 1675(a). Before the Court is 
plaintiff's (Ansaldo) motion, under Rule 56.1, for Judgment Upon 
Agency Record. Defendant and intervenor (Westinghouse) oppose 
said motion and seek affirmance of the administrative review 
under challenge. Jurisdiction is pursuant to 19 U.S.C. § 1516a and 
28 U.S.C. § 1581c. 

A review of the extensive background of this matter is essential 
to its disposition and warranted under the circumstances presented 
in this case. In 1970, Westinghouse filed an antidumping complaint 
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with the Department of Treasury '! alleging that large power trans- 
formers from six countries were being sold in the United States at 
less than fair value and that a U.S. industry was being injured by 
those sales. The class or kind of merchandise was defined as all 
large power transformers rated 10 MVA or above, classified under 
items 682.0755, 682.0765 and 682.0775 of the Tariff Schedules of the 
United States. After conducting an investigation, the Department 
of Treasury found that large power transformers from Italy were 
being sold at less than fair value and ordered antidumping duties 
assessed against such entries. 37 Fed. Reg. 11772 (June 14, 1972). 
Among the companies affected by the dumping order was ASGEN, 
an Italian manufacturer and corporate predecessor of plaintiff An- 
saldo. 

In the early 1970’s the transformer manufacturing assets of 
ASGEN were merged into Italtrafo, S.p.A. On July 1, 1976, the Cus- 
toms Service sent a letter to Italtrafo requesting specific informa- 
tion on all transformers shipped to the United States after October 
22, 1971, and for all home market and third country transformers 
for which it had accepted orders during the time period covered by 
dates of purchase of the United States units. On April 1, 1977, Ital- 
trafo reported it had concluded only one contract with a United 
States customer since 1972, a 1973 order placed by Bonneville 
Power Administration (BPA I, and stated that records on identical 
or similar units ordered by third countries or by domestic custom- 
ers could not be located. As a result, the Customs Service requested 
that Italtrafo supply information to enable it to appraise BPA I on 
the basis of constructed value. 

On March 12, 1979, the U.S. Embassy in Rome notified the Cus- 
toms Service of two Italtrafo transformer sales in 1974 to an im- 
porter in Puerto Rico. The Customs Service proceeded to request 
all pertinent information from Italtrafo during the period covering 
the Puerto Rican sales. Concurrent with this inquiry, the Customs 
Service determined that, as other Italtrafo transformers had been 
sold in Italy and to third countries, constructed value would not be 
an appropriate basis for appraisal of the U.S. entries. On Novem- 
ber 15, 1979, Italtrafo provided information on the two 1974 sales 
in Puerto Rico and three home market sales. 

Following the transfer of authority for administering the anti- 
dumping laws from the Treasury Department, the Commerce De- 
partment, in March, 1980, initiated a section 751(a) review of Large 
Power Transformers from Italy. On August 13, 1980, Commerce 
sent Italtrafo an antidumping questionnaire covering the period 
September 1, 1977 through June 30, 1980. A reply was requested 
within thirty days, and Italtrafo was cautioned that any undue 
delays or lack of response could result in the agency’s proceeding 
on the basis of best information available. 


' Prior to the enactment of the Trade Agreements Act of 1979, the Department of Treasury had responsibility 
for the administration of U.S. antidumping duty laws. 
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On April 14, 1981, counsel for Italtrafo entered a notice of ap- 
pearance in connection with the administrative review and in- 
formed Commerce that Italtrafo had become a division of Ansaldo, 
S.p.A. On May 19, 1981, more than nine months after the initial 
request for information by Commerce, counsel for Ansaldo submit- 
ted information concerning the 1973 BPA I sale and certain third 
country sales in 1973-74. No information or data on home market 
sales was contained in the submission. Ansaldo maintained it made 
no home market sales to unrelated purchasers within the meaning 
of 19 C.F.R. § 353.22(b) since all home market customers were relat- 
ed to Ansaldo through a complex chain of government ownership. 
Instead, Ansaldo argued the review should proceed on the basis of 
third country sales. A subsequent submission provided a list of An- 
saldo’s home market and third country customers for the 1972-74 
period, but contained no price information and offered no explana- 
tion of the relationship between Ansaldo and its home market cus- 
tomers. 

On July 1, 1981, Commerce requested information from Ansaldo 
for the period July 1, 1980 to May 31, 1981, including information 
on shipments entered before these dates if not previously supplied, 
and requested a response within thirty days. Three months later, 
on October 5, 1981, Ansaldo reported it had made no US. sales 
during the period covered by the questionnaire and provided no 
home market information. 

Commerce published a notice of preliminary results of adminis- 
trative review on April 13, 1982. This notice covered the period 
from May 2, 1974 through June 10, 1980. The notice stated the ITA 
was postponing appraisement pending receipt of additional infor- 
mation from Ansaldo. In written comments to the preliminary re- 
sults, submitted on May 12, 1982, Ansaldo asserted that “the De- 
partment has had since June 9, 1981, a complete listing of all An- 
saldo/Italtrafo sales of all markets, home and export, for the period 
of time the Department deemed relevant.” 

On June 17, 1982, Commerce requested information from An- 
saldo for the period June 1, 1981 to May 31, 1982. Again, Commerce 
sought information on shipments entered before these dates if not 
furnished in a previous response. Similarly, the questionnaire re- 
quested a reply within 30 days and cautioned that undue delay or 
insufficient response could result in the agency’s use of the best in- 
formation available. On September 22, 1982, Ansaldo, as in the pre- 
ceding review, reported no sales for the period covered by the ques- 
tionnaire. 

Ansaldo was notified, on September 15, 1982, that the ITA has 
not resolved the issue of whether home-market sales or third coun- 
try sales would be used to determine foreign value. Ansaldo was re- 
quested to submit further data on home market sales, even if the 
sales were between related parties. In response, Ansaldo argued 
that all its home-market sales were to related parties. Ansaldo con- 
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tended the only comparable transformer sales were of units with a 
rating of 100 MVA or higher, and that all home market sales in 
this category were to related parties. Ansaldo did submit data for 
home-market sales for the 1972-74 period, but limited its submis- 
sion to the category of sales it deemed comparable. 

On February 25, 1983, Commerce advised Ansaldo its response 
had been inadequate insofar as it related to data on all transform- 
ers with a rating of 10 MVA or above. In addition Ansaldo should 
have provided sales information for the periods subsequent to 1974. 
Ansaldo, on March 11, 1983, submitted a list of home-market sales 
for the period 1975-79, but the listing did not include the price in- 
formation necessary for Commerce to analyze price comparability. 
The ITA casehandler notified Ansaldo, on March, 1983, that its 
submission was deficient and Commerce was proceeding on the 
basis of best information available. 

Twice thereafter, on April 8 and again on April 22, 1983, Com- 
merce requested more detailed information on specific home- 
market sales from Ansaldo. A deadline of May 9, 1983 was ex- 
tended to July 8, 1983. In the interim, Commerce announced it had 
established a procedure for selecting home-market units for com- 
parison with units sold to the United States. 

Ansaldo’s reply to Commerce on July 7, 1983, stated, in part: 


As the information requested * * * cannot legally serve as a 
basis for the Department’s administrative review, requiring 
that such information be developed by Ansaldo and provided to 
the Department would impose an unreasonable and unneces- 
sary burden on the company. 


Commerce continued to obtain information concerning U.S. im- 
ports of transformers sold by Ansaldo from both the Customs Serv- 
ice and Westinghouse. At the same time, Commerce commenced a 
large-scale study to refine its methodology for use in analyzing U.S. 
price and foreign market value in all the administrative reviews of 
large power transformers. The ITA wrote letters, received briefs, 
and conducted hearings involving all the parties in the transformer 
proceedings. After analysis of the information received, Commerce, 
on December 14, 1983, announced the methodology it would use for 
its determinations and initiated a revised preliminary review of 
transformers sold by Ansaldo. 

By letter dated December 12, 1983, Commerce indicated to An- 
saldo its intention to review the four Ansaldo/Italtrafo sales to the 
United States: BPA I, the two sales in Puerto Rico, and another 
sale to the Bonneville Power Administration in 1979, BPA II. The 
agency outlined the information it had received on the first three 
sales and noted it had received no information on the 1979 BPA II 
transformer sale. Specific information was requested for a number 
of Ansaldo home market sales deemed similar to the U‘S. sales, 
and Ansaldo was invited to submit information on other sales it 
deemed comparable. The ITA had decided that sales between Ital- 
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trafo and its customers in the home market were sales between un- 
related parties in light of the relationship between them. Ansaldo 
was asked to provide the requested information no later than De- 
cember 30, 1988, and cautioned that: 


We will not accept partial submissions and failure to provide 
* * * complete information may result in our not using other 
information submitted. 


On January 10, 1984, counsel for Ansaldo requested a two-month 
extension of time to prepare a response to the Commerce letter of 
December 12, 1983. The ITA reply to this request indicated the in- 
formation was past due and that failure to submit the information 
by January 27, 1984, would result in Commerce using the best in- 
formation otherwise available to complete the review. 

The information sought from Ansaldo was not provided by the 
January 27, 1984 deadline. On March 9, 1984, Commerce supplied 
Ansaldo with an advance copy of the Federal Register notice to be 
published March 16, 1984. The notice stated: 


Italtrafo failed to provide an adequate response to requests 
for information. For this firm the Department used the best in- 
formation available to determine the assessment and estimated 
antidumping duties cash deposit rates. 


A disclosure conference was held on March 19, 1984, at the re- 
quest of counsel for Ansaldo. At that meeting, the ITA explained 


the best information available was derived from three sources: (1) 
information obtained during the Treasury Department’s fair value 
investigation; (2) information provided by the petitioner, Westing- 
house; and (3) information supplied by the U.S. Customs Service. 

Commerce scheduled a hearing on the revised preliminary re- 
sults for May 8, 1984, again at Ansaldo’s request. Prior to the hear- 
ing, Ansaldo submitted documents which, for the first time, provid- 
ed the contract and specifications for the 1979 BPA II transformer 
sale. At the hearing Ansaldo accepted some of Commerce’s margin 
calculations while objecting to others and requesting certain addi- 
tional adjustments. 

After considering Ansaldo’s objections and comments, the ITA 
consulted a technical expert on the BPA II unit and the Italian 
home market unit selected for comparison on the best information 
available analysis. The technical expert confirmed that data ob- 
tained directly from the Bonneville Power Administration substan- 
tially corroborated the information submitted to Commerce by 
Westinghouse in its March 24, 1983 best information submission. 

In the final results of administrative review of Large Power 
Transformers from Italy, 49 Fed. Reg. 31313 (August 6, 1984), the 
ITA declined to make several of the adjustments proposed by both 
Ansaldo and Westinghouse but submitted after publication of the 
revised preliminary results. Ultimately the U.S. Customs Service 
was instructed to assess dumping duties and require a cash deposit 
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of estimated antidumping duties, at the rate specified by Com- 
merce,? on entries of large power transformers manufactured by 
Ansaldo. In defending its use of the best information available, the 
agency stated, at Comment 1: 


The statute and regulations provide for the use of best infor- 
mation otherwise available in the context of investigations and 
section 751 reviews. We must resort to use of best information 
otherwise available when a party refuses or is unable to supply 
the Department with adequate information in a _ timely 
manner. We agree with Italtrafo that the Department is not 
required to rely exclusively on information supplied by the pe- 
titioner; in fact, we did not rely solely on information provided 
by Westinghouse. Here, we used certain information provided 
by the Treasury Department during the fair value investiga- 
tion in this case and other information provided by the peti- 
tioner and the Customs Service. We did not use new informa- 
tion submitted by Italtrafo after publication of the revised pre- 
liminary results. Our refusal to use Italtrafo’s information is 
based on Italtrafo’s failure to submit adequate information in a 
timely manner in this review. The fact that the Department’s 
regulations do not specify absolute time limits for submission 
of information does not nullify the Department’s authority to 
refuse to use selected new information submitted after publica- 
tion of preliminary results of our review. Clearly the Depart- 
ment, which must make a determination on the administrative 
record, must, at some time prior to a final determination, es- 
tablish a point at which information submitted by parties can 
no longer be considered for purposes of reaching that final de- 
termination. Otherwise, we could not fully and properly take 
into account all the information submitted, or ensure a reason- 
able opportunity to comment by all interested parties. Parties 
could effectively delay and frustrate the review process by re- 
peated, untimely piecemeal submissions. 

Further, the Department must be able to use the best infor- 
mation otherwise available when a respondent chooses to pro- 
vide only selected new information at a time so late in the 
review process that its consideration would cause serious delay 
and expense to the Department and interested parties. Despite 
repeated requests, Italtrafo did not furnish the requested infor- 
mation until one week before the hearing, and then furnished 
only selected new information to supplement the Department’s 
best information. 

Accordingly, the Department has properly declined to take 
such information into account. Specifically, the Department 
has not considered new information submitted concerning 
physical characteristics of the transformers, testing, supply of 
oil, escalation payments, shipment dates, warranties, payment 
schedules, and packing expenses. 


2 Commerce determined the BPA I unit and the two units sold in Puerto Rico had been sold at less than fair 
value by a margin of 9 percent, and the BPA II unit had been sold at less that fair value by a margin of 92.47 
percent. 
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It is from this determination and agency record that plaintiff pres- 
ently moves for judgment under Rule 56.1. 

Plaintiff has challenged the Commerce determination of the 
dumping margin with respect to the BPA II transformer sale cov- 
ered by the third review period. Ansaldo attacks the final results of 
administrative review on four bases: (1) Commerce erred when it 
determined Ansaldo and its principal home-market customer 
(ENEL) were unrelated; (2) Commerce’s calculation of foreign 
market value by reference to an Ansaldo sale to ENEL was errone- 
ous as a matter of law and unsupported by substantial evidence on 
the record; (3) Commerce acted arbitrarily and capriciously, and 
not in accordance with law, when it rejected information submitted 
by Ansaldo after publication of the preliminary determination; and 
(4) the refusal of Commerce to verify the information submitted by 
Ansaldo was incorrect as a matter of law.* 

Defendant and intervenor, Westinghouse, oppose plaintiff's 
motion on several grounds. Defendant maintains Ansaldo refused 
to produce information in a timely manner and the ITA thus prop- 
erly refused to consider plaintiff's submissions after publication of 
the revised preliminary results. Consequently, defendant argues, 
the ITA acted in accordance with law in reaching its determination 
of final results on the basis of the best information available. Wes- 
tinghouse augments defendant’s position and argues further that 
home market sales to ENEL were properly used in determining the 
foreign market value for Ansaldo transformers. 

As framed by plaintiff, the principal issue presented by this 
review is the question of whether related party sales in the home- 
market should be used in determining foreign market value in an 
administrative antidumping proceeding. While this premise is not 
determinative in the outcome of this case, its importance merits 
elucidation, if not resolution, in the present analysis. 

Although certain conclusions can be drawn from the record of 
this proceeding, it is significant that, at this late date, the exact 
nature of the relationship between Ansaldo (and its predecessor, 
Italtrafo) and ENEL, Ansaldo’s principal home-market customer, 
remains unclear. Ansaldo, formerly Italtrafo, is controlled by Fin- 
meccanica, S.p.A., which in turn is held by the Institute for Indus- 
trial Reconstruction (IRD. IRI is owned by the Italian Government. 
ENEL, Italtrafo’s major purchaser, is the state electric utility and 
is administered by the Italian Ministry of Industry. 

During the course of the underlying review, plaintiff submitted 
statements which, if accepted as fact, outline a pattern of common 
ownership and control between Italtrafo and ENEL. Both compa- 
nies were financially controlled, under various entities, by the Ital- 
ian Government. There was no competitive bidding between An- 
saldo and other home-market manufacturers for sales to ENEL. 


3 The “best information rule” is an explicit exception to the verification requirement. 19 U.S.C. § 1677e(a). 
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Future contracts were allocated, and prices were established, on a 
predetermined basis. Taken together, plaintiff’s statements allege a 
related party relationship between Italtrafo and ENEL within the 
meaning of 19 CFR § 353.22(b) and section 771(13) of the Tariff Act 
of 1930, as amended, 19 U.S.C. § 1677(13). 

Under 19 CFR § 353.22(b), sales between related parties ‘“ordinar- 
ily will not be used in the determination of foreign market value 
unless such sales are demonstrated to the satisfaction of the Secre- 
tary to be at prices comparable to those at which such or similar 
merchandise is sold to persons unrelated to the seller.” 

A dispute concerning whether to use related party home-market 
sales in determining foreign market value ordinarily arises in a dif- 
ferent context. It is usually the domestic petitioner who objects to 
the use of such data in agency formulations. Related party home- 
market. sales tend to be lower in price because related companies 
generally decrease prices to each other to the advantage of the 
principal entity. The present situation reflects the opposite scenar- 
io. Westinghouse seeks inclusion of the related party home-market 
sales data, alleging Ansaldo uses home-market sales at very high 
prices to subsidize exports to the United States at sharply lower 
prices. For its part, Ansaldo maintains its relationship with ENEL 
permitted Ansaldo to charge artificially high, nonmarket prices to 
ENEL in order to permit the government of Italy, through its vari- 
ous divisions and holdings, to implement national and regional 
social policies.* 

The respective parties have advanced several arguments involv- 
ing the use of related party home-market sales data in the anti- 
dumping schema. However, a definitive resolution of this issue 
need not be reached in the case at bar. Instead, the Court is com- 
pelled to resolve this matter on a more fundamental basis, the 
grounds for which are clearly evident upon review of the adminis- 
trative record. 

Under 19 U.S.C. § 1673, if the price for goods in the United 
States is less than the foreign market value of the goods, the differ- 
ence between the two is the margin of dumping in the United 
States and antidumping duties must be paid to offset it. The deter- 
mination of foreign market value begins with price in the produc- 
er’s home market. 19 U.S.C. § 1677b(aX(1XA). If home-market sales 
are inadequate for comparison, the foreign market value can be de- 
termined using either sales to third countries other than the 
United States (19 U.S.C. § 1677b(a\1XB)) or a non-price method 
known as constructed value, in which the value is determined from 
the costs of materials, the cost of production, general expenses and 
profit. 19 U.S.C. § 1677b(aX(2) and (e). Zenith Corp. v. United States, 
9 CIT ——, Slip Op. 85-30 (March 18, 1985). 


* For example, Ansaldo claims ENEL was willing to pay a premium for transformers manufactured in south- 
ern Italy in order to alleviate regional unemployment. 
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The U.S. Department of Commerce, specifically the ITA, is 
charged, under the Trade Agreements Act of 1979, with the admin- 
istration of the antidumping laws. In conducting reviews under sec- 
tion 751(a), the ITA requests pertinent information from those who 
will be affected by the results of the review. In order to comply 
with the requirements of the statute, the ITA provides participants 
a specified period in which to provide the information requested. 
After this period expires, the ITA must refuse to consider untimely 
submitted information and instead rely on the best information 
available. Atlantic Sugar, Ltd. v. United States, 744 F.2d 1556 
(1984); UST, Inc. v. United States, 9 CIT ——, Slip Op. 85-78 (July 
31, 1985). 

19 U.S.C. § 1677e(b) provides: 


(b) Determinations to be made on best information available. 
In making their determinations under this title [19 USCS 
§ 1671 et seq.], the administering authority and the Commis- 
sion shall, whenever a party or any other person refuses or is 
unable to produce information requested in a timely manner 
and in the form required, or otherwise significantly impedes an 
investigation, use the best information otherwise available. 


Review of the administrative record reveals a consistent pattern 
of unresponsive, insufficient, and untimely submissions by Ansaldo 
to repeated attempts by Commerce to elicit information pertinent 


to the underlying reviews. Based on the evidence before the Court, 
Ansaldo’s failure to furnish the information requested completely 
justified the Commerce Department’s use of the best information 
available under 19 U.S.C. § 1677e(b). Accordingly, for the reasons 
set forth below, the Court finds for the defendant and affirms the 
results of the administrative review. 

As previously noted, plaintiff has limited its challenge to the 
dumping margin determination pertaining to the 1979 BPA II 
transformer sale. Commerce first learned of the BPA II sale from 
Westinghouse in February of 1980. Thereafter, beginning on 
August 13, 1980, Commerce requested, on three separate occasions, 
information pertinent to the BPA II and any other sales during the 
relevant periods. In response to these requests, Ansaldo asserted it 
made no home-market sales to unrelated parties. Ansaldo did 
submit (untimely) information on the 1973 BPA I sale and certain 
third country sales in 1973-74. However, neither home-market 
sales data nor price information of any kind was provided in these 
submissions. Finally, on May 1, 1984, Ansaldo provided information 
intended to supplement Commerce’s best information available de- 
termination on the BPA II sale. As the revised preliminary results 
of administrative review had already been published (March 16, 
1984), Commerce rejected Ansaldo’s submission as untimely and in- 
stead relied on the data accumulated on the basis of best informa- 
tion available. 
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The administrative record indicates Ansaldo was either conspicu- 
ously uncooperative with Commerce during the course of the un- 
derlying reviews or laboring under severe misconceptions as to the 
administrative procedure involved in the administration of U‘S. 
antidumping law. Initially, the Court observes that neither the 
Treasury Department nor Commerce ever received a response from 
Ansaldo by the requested date. This fact, in and of itself, provides 
sufficient basis to sustain Commerce’s use of the best information 
available. Section 751 reviews are conducted and must be complet- 
ed within specific time-frames. The procedures involved in these re- 
views make it imperative the requested information be submitted 
within a period that allows Commerce sufficient time for adequate 
analysis and comment while still meeting statutory deadlines. As 
in the present case, when the information requested is not timely 
provided, Commerce has no choice but to proceed with its review 
and reach its determinations using the best information available. 
UST, Inc. (supra). 

Of equal concern to the Court is plaintiff's propensity to draw 
conclusions of both factual and legal significance on matters prop- 
erly within Commerce’s domain. The administrative record dis- 
closes several instances in which Ansaldo chose not to submit the 
information requested because Ansaldo had concluded such infor- 
mation could not serve as a basis for Commerce’s administrative 
review. It was Ansaldo that concluded all its home-market custom- 
ers were related parties and thus refused to submit home-market 
sales data. It was Ansaldo that concluded the administrative 
review should proceed on the basis of third country sales. It was 
Ansaldo that concluded the only comparable transformer sales 
were of units with a rating of 100 MVA or higher when Commerce 
requested information on units with a rating of 10 MVA or higher. 
Finally, it was Ansaldo that concluded furnishing home-market 
and U.S. sales price data imposed an “unreasonable and unneces- 
sary burden on the company.” Such conclusions, reached unilater- 
ally with no foundation in statute or administrative practice, are 
inherently flawed. It is Commerce, not the respondent, that deter- 
mines what information is to be provided for an administrative 
review. 

The net effect of Ansaldo’s failure to submit the requested infor- 
mation, based on its own conclusory assertions, was to preclude 
Commerce’s analysis and consideration of the merits of Ansaldo’s 
arguments. Ansaldo provided no information upon which’ Com- 
merce could have determined the U.S. price of the BPA II trans- 
former. Similarly, the ITA had insufficient information to deter- 
mine the foreign market value of BPA II, which necessarily begins 
with the price in the producer’s home market. Although ‘Asaaliie 
did provide third country sales data for the review period covering 
the BPA I sale and the two sales in Puerto Rico, the data submit- 
ted for the period covering the BPA II sale was inadequate, and 
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Commerce was unable to determine the foreign market value using 
third country sales methodology. Additionally, Ansaldo provided no 
independent evidence of the exact nature of its relationship with 
its home-market customers. In the event Commerce had accepted 
the argument that Ansaldo was “related” to its home-market cus- 
tomers, Ansaldo provided no home-market sales data which Com- 
merce could have used in an evaluation of price comparability of 
sales to related and unrelated parties. These facts indicate a fail- 
ure, on Ansaldo’s part, “to produce information requested in a 
timely manner and in the form required”, and under the circum- 
stances Commerce’s resort to the best information available was 
entirely justified. 19 U.S.C. § 1677e(b). 

In so ruling, the Court seeks to encourage the cooperation of par- 
ticipants to the reviews conducted at the administrative level. The 
relationship between administrative participants and the agency 
involved ought not be adversarial in nature. This is particularly 
true where, as in this case, the role of the agency is administrative 
rather than quasi-judicial. Indeed, as the result in this case demon- 
strates, the information sought by the agency must be provided in 
order to assure its full consideration before both the agency and 
the reviewing court. The Court is aware that information sought in 
section 751 reviews may have a significance wholly independent 
from its proffered use, and respondents may be reluctant to share 
material they deem irrelevant to such reviews. However, the conse- 
quence of failing to provide adequate and timely information is to 
leave Commerce with no alternative but to proceed with its review 
relying upon the best information available. Simply stated, to 
ensure the agency’s full consideration of their position and rights 
under the antidumping law, respondents must comply with proce- 
dural guidelines and thereby afford themselves the opportunity to 
respond and participate in the review in a meaningful manner. 

Accordingly, the Court finds the Commerce determination to con- 
duct the review using the best information available to be fully 
supported by substantial evidence on the record and otherwise in 
accordance with law. The final results of the administrative review 
involving Large Power Transformers from Italy (49 Fed Reg. 31313, 
August 6, 1984) are therefore affirmed, and this action is hereby 
dismissed. Judgment will be so entered. 


(Slip Op. 86-11) 
UNITED STATES, PLAINTIFF v. ROCKWELL INTERNATIONAL CoRP., 
DEFENDANT 


Court No. 82-12-01744 
Before DiCar.o, Judge. 


Defendant moves for summary judgment on both charges in action alleging mer- 
chandise was entered (1) by means of material and false statement and (2) by means 
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of material omissions in negligent violation of 19 U.S.C. § 1592. Plaintiff cross-moves 
for summary judgment on charge alleging entries based upon material and false 
statement. 

Defendant’s motion for summary judgment on material omissions charge is pre- 
cluded by the existence of a genuine issue of material fact. On the material and 
false statement charge, the Court holds that defendant filed a false statement and 
that the statement is material within the meaning of section 1592. A genuine issue 
of material fact precludes a finding on the question whether the material and false 
statement was filed as a result of negligence. 

[Defendant’s motion for summary judgment is denied. Plaintiff's cross-motion for 
summary judgment is granted in part.] 


(Decided January 22, 1986) 


Richard K. Willard, Assistant Attorney General; David M. Cohen, Director, Com- 
mercial Litigation Branch, Civil Division, Department of Justice (A. David Lafer) for 
plaintiff. 

Glad & Ferguson (Edward N. Glad) for defendant. 


MEMORANDUM OPINION AND ORDER 


DiCar1o, Judge: The United States brings this action against de- 
fendant Rockwell International Corporation (Rockwell) to recover a 
civil penalty for alleged negligent violations of section 592 of the 
Tariff Act of 1930, as amended, 19 U.S.C. § 1592 (1982). The com- 
plaint alleges that 223 entries of nickel cadmium batteries import- 
ed from Mexico over a one year period were entered by means of 
material and false statement and by means of material omissions. 

Rockwell moves under Rule 56 of the Rules of this Court for sum- 
mary judgment on material and false statement and material omis- 
sion charges. The government opposes Rockwell’s motion and cross- 
moves for summary judgment on the material and false statement 
charge. Rockwell’s motion is denied and plaintiffs motion is grant- 
ed in part. 


Uncontroverted Facts 


The following facts are not in dispute: 

Beginning in late 1977, Rockwell imported at Calexico, Califor- 
nia, pin ball machine control boards assembled in Mexico, each 
containing a small nickel cadmium battery. The control boards 
were imported under item 807.00, Tariff Schedules of the United 
States (TSUS), as “aJrticles assembled abroad in whole or in part 
of fabricated components, the product of the United States * * *.” 
Item 807.00, TSUS, imposes a duty upon the full value of the 
imported article, less the cost or value of United States components. 
The entries listed in the complaint contained a total of 51,995 
batteries, each having a dutiable value of $2.30. 

The estimated duties deposited by Rockwell in connection with 
the control board entries were calculated on the basis of an esti- 
mated declaration of assembly costs filed by Rockwell with the 
United States Customs Service (Customs) on November 21, 1977. 
The estimated declaration listed the components of the control 





U.S. COURT OF INTERNATIONAL TRADE 51 


boards and indicated whether they were United States or foreign 
origin.! The declaration listed the batteries as components of 
United States origin. The batteries had actually been manufac- 
tured in Mexico and sold to defendant by the General Electric 
Company. 

Each battery was marked “assembled in Mexico.” Rockwell 
never physically inspected the batteries prior to their exportation 
to Mexico for assembly into the control boards. Rockwell never re- 
ceived, or does not recall receiving, an executed origin of manufac- 
turing declaration from General Electric. 

The country of origin of the batteries was not made known to 
Customs until on or about.March 27, 1979, when Rockwell filed a 
revised estimated declaration of assembly costs in which the batter- 
ies were shown to be of foreign origin.” 

Discussion 

The complaint alleges that the batteries were entered in viola- 
tion of 19 U.S.C. § 1592(aX1(AXi) by means of material and false 
statements on the estimated declaration of assembly costs and 
entry documents. The complaint also alleges that the batteries 
were entered by means of material omissions in violation of section 
1592(a(1(A)ii) on the grounds than the batteries were dutiable 
separately from the control boards and should have been listed on 
a separate line on the entry papers. 

On its motion for summary judgment, Rockwell argues (1) the 
action is barred by the applicable statute of limitations because it 
was commenced more than five years after the filing of the esti- 
mated declaration of assembly costs on November 21, 1977, (2) the 
entry documents contain no false statements and the false state- 
ment contained in the declaration of estimated assembly costs is 
not material within the meaning of section 1592, (3) the entries 
were not made by means of material omissions since the control 
boards and batteries were entireties, and (4) the false statement 
was not filed as a result of negligence. 

The government opposes Rockwell’s motion of summary judg- 
ment on the material and false statement charge and the material 
omissions charge, and cross-moves for summary judgment on the 
material and false statement charge. On its cross-motion for sum- 
mary judgment, the government argues (1) the timeliness of the 
action is governed by the entry dates, (2) Rockwell’s motion for 


119 C.F.R. § 10.24 (1977) provides that in connection with the entry of assembled articles claimed to be subject 
to exemption under item 807.00, TSUS, the assembler of the articles must file a declaration setting forth the 
components which are products of the United States. The declaration must be accompanied by an endorsement 
by the importer attesting to the correctness of the information provided on the declaration. Jd. § 10.24(2). 19 


C.F.R. § 10.24(g) states: 
hespontbah of correctness. Subject to the civil and criminal sanctions provided by law for false or fraud- 


ulent entries, the importer has the ultimate responsibility for supplying all information needed by the Cus- 
toms Service to process an entry, and for the completeness and truthfulness of such information. If certain 
information cannot be supplied by the assembler, it must be provided by the importer. 
2 Rockwell does not claim to have disclosed the circumstances of the alleged violations in accordance with the 
prior disclosure provisions of section 1592. See 19 U.S.C. § 15929cX4) (1982). 
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summary judgment on the material omissions charge is precluded 
by the existence of a genuine issue of material fact, (3) the entries 
were made by means of a false statement because the value of the 
batteries was listed as nondutiable in the estimated declaration of 
assembly costs, (4) the false statement is material, and (5) Rockwell 
was negligent in filing the material and false statment. 

The timeliness of this action is governed by 19 U.S.C. § 1621 
(1982), which in relevant part states: 


That in the case of an alleged violation of section 1592 of this 
title arising out of gross negligence or negligence, such suit or 
action shall not be instituted more than five years after the 
date the alleged violation was committed. 


Under this section, the five year limitations period begins to run 
upon the commission of the alleged violation of section 1592. Sec- 
tion 1592 prohibits, inter alia, the entry of merchandise into the 
commerce of the United States by means of any document which is 
material and false. 19 U.S.C. § 1592(aX1A). Therefore, the timeli- 
ness of the action is determined not be the date on which the esti- 
mated declaration of assembly costs was filed, but rather by the 
dates on which Rockwell entered the merchandise. 

This action is timely since the entries which are the subject of 
the complaint occurred less than five years prior to commmence- 
ment of the action. 

With respect to Rockwell’s motion for summary judgment on the 
material omissions charge, both parties have submitted affidavits 
as to whether the batteries were soldered into the control boards. 
This question is material to whether the control boards and batter- 
ies were entireties, and the entireties issue is material to whether 
the batteries were negligently omitted from a separate line on the 
entry documents. Since the affidavits raise a genuine issue of mate- 
rial fact, Rockwell’s motion for summary judgment on the material 
omissions charge is denied. 

The Court next turns to the parties’ cross-motions for summary 
judgment on the government’s allegation that Rockwell, by negli- 
gence, entered the batteries by means of a material and false state- 
ment. Rockwell admits that it filed a document containing a false 
statement with Cutoms, saying: “The only false statement that ap- 
pears in any paper filed with U.S. Customs is contained in the ini- 
tial estimated declaration of dutiable costs filed with U.S. Customs 
by defendant on November 21, 1977, wherein the recharageable 
batteries were stated to be of U.S. origin when in fact these batter- 
ies were foreign.” * Since estimated duties on the entries were cal- 
culated based upon the estimated declaration of assembly costs, 
and the estimated declaration listed the battery components as 
nondutiable, the batteries were entered by means of false state- 
ment. 


3 Defendant’s Memorandum in Support of its Motion for Summary Judgment, at 1. 
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The.Court now addresses whether genuine issues of material fact 
preclude resolution of the questions (1) whether the false statement 
was material, and (2) whether the false statement was negligently 
filed. 

A question of materiality involves a legal issue to be decided by 
the Court. See, e.g., Sinclair v. United States, 279 U.S. 263, 298-99 
(1929); United States v. Ackerman, 704 F.2d 1344, 1347, reh’g 
denied, 719 F.2d 1283 (5th Cir. 1983). “In determining whether a 
false statement is material, the test is whether it has a natural 
tendency to influence, or was capable of influencing, the decision of 
the tribunal in making a determination required to be made.” 
United States v. Krause, 507 F.2d 113, 118 (5th Cir. 1975) (citing 
Blake v. United States, 323 F.2d 245, 246 (8th Cir. 1963); Gonzales v. 
United States, 286 F.2d 118, 122 (10th Cir. 1960)). The Court also 
notes that in 1984 Customs issued a definition of materiality under 
section 1592, which states in part: “A document, statement, act, or 
omission is material if it has the potential to alter the classifica- 
tion, appraisement, or admissibility of merchandise, or the liability 
for duty * * *.” 19C.F.R. App. B to Pt. 171 (1984). 

In this case, the Court holds that the measurement of the materi- 
ality of the false statement is its potential impact upon Customs 
determination of the correct duty for the imported merchandise. 
Cf. United States v. Taylor, 574 F.2d 232, 235. reh’g denied, 576 F.2d 
931 (5th Cir.), cert. denied, 489 U.S. 893 (1978). Under this standard, 
a statement is material which identifies components to be of 
United States origin and nondutiable, when in fact the components 
are foreign and had an aggregate dutiable value of over $119,000. 

Rockwell argues its false statement is not material because the 
only purpose for listing country of origin data is to arrive at a sum 
that represents the estimated dutiable cost. The Court 
While the dutiable values of components listed in estimated decla- 
rations may reasonably be expected to represent only estimations, 
see 19 C.F.R. § 10.21 (1977), the primary purpose of filing documen- 
tation in connection with foreign assembly operations is to ascer- 
tain which components are dutiable and which are not.* Although 
Rockwell argues that the false statement is not material because it 
overestimated its duties on the control boards, section 1592 is ex- 
pressly applicable “[w]ithout regard to whether the United States 
is or may be deprived of all or a portion of any lawful duty there- 
by.” 19 U.S.C. § 1592(a\(1). 

The final issue is whether there exists a genuine issue of materi- 
al fact on the question of negligence. 19 U.S.C. § 592(c) states in 
part: 


if the monetary penalty is based on negligence, the United 
States shall have the burden of proof to establish the act or 
omission constituting the violation, and the alleged violator 


* See 19 C.F.R. § 10.24 (1977); supra, note 1. 
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shall have the burden of proof that the act or omission did not 
occur as a result of negligence. 


Since the act alleged to constitute a violation of section 1592 has 
been established, section 1592(c)(4) places upon Rockwell the 
burden of proving that the filing of the false statement did not 
occur as a result of negligence. 

Rockwell contends that it was not negligent since it adopted rea- 
sonable procedures in order to comply with Customs requirements 
applicable to foreign assembly operations. Rockwell states that its 
internal regulations require the furnishing of country of origin cer- 
tificates to suppliers so that accurate country of origin information 
can be received. Rockwell argues that in this case it did not receive 
country of origin certification, but since its supplier was located in 
the United States, it could reasonably assume that the batteries 
were of United States origin. 

The Court does not comment on the merit of Rockwell’s conten- 
tions, but finds that it has raised a genuine issue of material fact 
on the question of negligence. “Summary judgment is appropriate 
only if there is no genuine issue as to any material fact and the 
moving party is entitled to judgment as a matter of law.” Albert v. 
Kevex Corp., 729 F.2d 757, 762, reh’g granted, 741 F.2d 396 (Fed. Cir. 
1984). Summary judgment on the question of negligence is denied. 


Conclusion 


Rockwell’s motion for summary judgment on the material omis- 
sions charge is precluded by the existence of a genuine issue of ma- 
terial fact. 

On the material and false statement charge, Rockwell’s motion 
for summary judgment is denied and the government’s cross- 
motion for summary judgment is granted in part. The Court finds 
that Rockwell filed the false statement giving rise to the alleged 
violations, and holds that the false statement is material within 
the meaning of section 1592. Under Rule 56(e) of the Rules of this 
Court, the uncontroverted facts set forth in this opinion shall be 
deemed established with respect to the triable issue of negligence. 
A conference will be held within ten days to discuss the manner in 
which the action shall proceed. So ordered. 


* The Court is aware of no case which defines negligence under section 1592. However, negligence has been 
defined in the context of another federal penalty statute as “lack of due care or failure to do what a reasonable 
and ordinarily prudent person would do under the circumstances.” Marcello v. Comm’r, 380 F.2d 499, 506 (5th 
Cir. 1967) (penalty of negligence underpayment of taxes, § 6653(a) of the Internal Revenue Code of 1954, [current 
version at 26 U.S.C. § 6653(a) (1982)))., cert. denied, 389 U.S. 1044 (1968); see Zmuda v. Comm’r, 731 F.2d 1417, 
1422, (9th Cir. 1984). In 1984, a definition of negligence under section 1592 was published in an appendix to the 
Customs Regulations. Customs definition states in part: “As a general rule, a violation is determined to be negli- 
gent if it results from the the offender's failure to exercise reasonable care and competence to ensure that a 
statement made is correct.” 19 C.F.R. App. B to Pt. 171 (1984). 
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(Slip Op. 86-12) 


Wiuiam D. Bamezy & Frank Wasson, D/B/A BaiLEy & Wasson 
TRADING Co., PLAINTIFF v. UNITED STATES, DEFENDANT 


Court No. 81-10-01437 
Before Rr, Chief Judge. 


MEMORANDUM OPINION AND ORDER 


Plaintiff contended that Rolex watches imported from Switzerland and Hong 
Kong were improperly appraised on the basis of export value, and should have been 
appraised on the basis of United States value. 

Held: Plaintiff has not introduced evidence to show that the merchandise was im- 
properly appraised, and, therefore, failed to rebut the presumption of correctness 
that attaches to the government’s determination. 

[Judgment for defendant.]} 


(Decided January 23, 1986) 


John R. Heard, at the trial and on the brief, for the plaintiff. 

Richard K. Willard, Assistant Attorney General; Joseph I. Liebman, Attorney in 
Charge, International Trade Field Office, Commercial Litigation Branch (Jerry P. 
Wiskin, at the trial and on the brief), for the defendant. 


Re, Chief Judge: The question presented in this case pertains to 
the proper valuation, for customs duty purposes, of certain Rolex 
watches and watch bracelets imported from Switzerland and Hong 
Kong. The watches are comprised of three components: the watch 
case, the watch movement, and the watch band or strap. 

The Customs Service appraised the merchandise on the basis of 
export value, in accordance with section 402(b) of the Tariff Act of 
1930, 19 U.S.C. § 140la(b) (1976) (amended 1979). Plaintiff contends 
that export value was an improper basis of valuation, and that the 
imported merchandise should have been appraised on the basis of 
United States value, pursuant to 19 U.S.C. § 140la(c). Plaintiff also 
contends that the valuation was based on an inappropriate alloca- 
tion of value among the various components of the imported mer- 
chandise. 

The Tariff Act defines export value as: 


the price, at the time of exportation to the United States of the 
merchandise undergoing appraisement, at which such or simi- 
lar merchandise is freely sold or, in the absence of sales, of- 
fered for sale in the principal markets of the country of expor- 
tation, in the usual wholesale quantities and in the ordinary 
course of trade, for exportation to the United States, plus, 
when not included in such price, the cost of all containers and 
coverings of whatever nature and all other expenses incidental 
to placing the merchandise in condition, packed ready for ship- 
ment to the United States. 


Tariff Act of 1930 § 402(b), 19 U.S.C. §140la(b) (1976) (amended 
1979). 
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The portion of the Act which pertains to United States value pro- 
vides that: 


' For the purposes of this section, the United States value of im- 
ported merchandise shall be the price, at the time of exporta- 
tion to the United States of the merchandise undergoing a we 
praisement, at which such or similar merchandise is freely sold 
or, in the absence of sales, offered for sale in the principal 
market of the. United States for domestic consumption, packed 
ready for delivery, in the usual wholesale quantities and in the 

- ordinary course of trade, with allowances made for— 

(1)any commission usually paid or agreed to be paid, or the 
addition for profit and eillaral expenses usually made, in con- 
nection with sales in such market of imported merchandise of 
the same class or kind as the merchandise undergoing ap- 
praisement; 

(2) the usual costs of transportation and in surance and other 
usual expenses incurred with respect to such or similar mer- 
chandise from the place of shipment to the place of delivery, 
not including any expenses provided for in subdivision (1) of 
this subsection; and 

(3) the ordinary customs duties and other Federal taxes cur- 
rently payable on such or similar merchandise * * * for 
pe vendors at wholesale in the United States are ordinarily 
iable. 


Tariff Act of 1930 § 402(c), 19 U.S.C. §140la(c) (1976) (amended 


1979). 

Upon liquidation, the imported merchandise was appraised at 
the actual price by plaintiff. Plaintiff asserts that the United 
States value of the merchandise would be 39 percent of the United 
States retail price of the watches. 

The question presented is whether, within the meaning of the 
pertinent statutory provisions, the proper basis for violation of the 
imported merchandise is export value, as determined by Customs, 
or United States value, as claimed by plaintiff. 

After a careful examination of the evidence adduced at trial, the 
arguments of the parties, and the relevant case law, it is the deter- 
mination of the Court that plaintiff has not overcome the presump- 
tion of correctness that attaches to the government’s determina- 
tion. See 28 U.S.C. § 2639%a\1) (1982); Diamax Hawaii, Ltd. v. 
United States, 4 CIT 162, 165-66 (1982). Therefore, the valuation of 
the imported merchandise by the Customs Service is affirmed. 

At trial, the Court heard the testimony of plaintiff's only wit- 
ness, Mr. William D. Bailey, an owner of Bailey and Wasson Trad- 
ing Company (Bailey & Wasson). Mr. Bailey testified that Bailey & 
Wasson imported Rolex watches from 1978 through 1981. Since 
Bailey & Wasson was not a licensed franchise dealer of Rolex 
watches, it could not purchase watches from Rolex’s exclusive dis- 
tributors. Consequently, Bailey & Wasson purchased the watches 
from businesses that had obtained them from an exclusive distribu- 
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tor. In turn, Bailey & Wasson would sell the watches to domestic 
retailers. 

Mr. Bailey also testified that Customs’ allocation of value to the 
watch case, movement, and band was incorrect. However, he was 
unable to suggest an alternative allocation, and stated that Bailey 
& Wasson relied on the allocations provided by the seller of the 
watches in Switzerland. 

During the course of Mr. Bailey’s testimony, plaintiff introduced 
five exhibits into evidence. Plaintiff's exhibits pertained to the im- 
portation of Rolex watches purchased from Bucherer Co., Ltd., of 
Lucerne, Switzerland, a licensed dealer of Rolex watches. One of 
plaintiffs exhibits consisted of an invoice for 10 watches sold by 
Bucherer to Bailey & Wasson. Mr. Bailey, on cross-examination, 
testified that the invoice provided by Bucherer did not reflect the 
actual price paid by Bailey & Wasson, but undervalued or under- 
stated the price actually paid for the watches. On cross-examina- 
tion, Mr. Bailey also stated that Bailey & Wasson, during 1978 to 
1980, resold imported watches to retail jewelers. In addition, he ad- 
mitted that Bailey & Wasson was a substantial importer of watches 
from Hong Kong during the relevant period. 

At trial, defendant introduced into evidence a copy of a request 
for admissions, which were deemed admitted pursuant to Rule 36 
of the Rules of this Court. The admissions stated: 


1. For each of the entries covering merchandise exportations 
from Hong Kong * * * the country of exportation for , moo 
of appraisement is Hong Kong rather than Switzerland. 

2. At the time of exportation of the merchandise covered by 
the entries * * * such or similar merchandise was freely sold 
= offered for sale in Hong Kong for exportation to the United 

tates. 

3. Sales by Bucherer to Bailey & Wasson were sales to pur- 
chasers at the wholesale level. 


In its post-trial brief, plaintiff devotes its entire arguments to its 
contention that it “encountered substantial difficulties in obtaining 
necessary factual information to support the exact amount of addi- 
tional [duties it] paid.” Hence, as an alternative to a judgment 
granting the relief sought, it requests post-trial discovery. 

The defendant submits that plaintiff's request for post-trial dis- 
covery is without foundation in law and is improper. It also con- 
tends that plaintiff has failed to sustain its burden of proving that 
the appraisements were incorrect. 

Plaintiff has not shown any basis for its request for post-trial dis- 
covery. In its brief, plaintiff states that “discovery was sought from 
the Government in this matter, without success,” and that its re- 
quest for documents under the Freedom of Information Act (FOIA) 
was denied by the Customs Service. Plaintiff's proper remedy to an 
objection to discovery is to move to compel pursuant to Rule 37(a) 
of the Rules of this Court. See J.M. Cleminshaw & Co. v. City of 
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Norwich, 93 F.R.D. 338, 345 n.2 (D. Conn. 1981). In its response to 
defendant’s request for trial, plaintiff stated that it had not com- 
pleted discovery, and that it would “promptly file a discovery 
motion.” Plaintiff, however, chose not to move to compel discovery, 
nor did it challenge the denial of the FOIA request. Since plaintiff 
had ample time and opportunity before trial to develop its case, its 
request for post-trial discovery is denied. 

-Under the Tariff Act of 1930, export value is the preferred statu- 
tory basis for valuation of imported merchandise. 19 U.S.C. 
§ 1401a(aX(1)-(4); see, e.g., Magnesium Elektron Inc. v. United States, 
64 Cust. Ct. 728, 735, R.D. 11709 (1970). Moreover, it is well-estab- 
lished that in order to prove United States value plaintiff must 
first negate the existence of an export value for such or similar 
merchandise. See Boyle & Co. v. United States, 2 CIT 222, 225 
(1981); Glenside Steel Co. v. United States, 71 Cust. Ct. 23, 32, C.D. 
4466, 364 F. Supp. 1398 (1973), aff'd, 62 CCPA 1, C.A.D. 1133, 503 
F.2d 563 (1978). 

From the record, it appears that plaintiff's chief argument in at- 
tacking export value as the proper basis for valuation is that the 
merchandise could not be purchased directly from Rolex or its ex- 
clusive distributors, and, therefore, was not sold or offered for sale 
in the usual wholesale quantities. The cases, however, hold that, in 
certain instances, sales by wholesalers outside of the manufactur- 
er’s normal channels of distribution may be appropriate to deter- 
mine the proper basis of value. See, e.g., Maher-App & Co. v. United 
States, 64 Cust. Ct. 598, 605-06, R.D. 11690 (1970); Glanson Co. v. 
United States, 31 Cust. Ct. 473, 475, A.R.D. 33 (1953); see also 
United States v. H.W. Robinson & Co., 19 CCPA 274, 276, T.D. 
45436 (1932). Thus, it is clear that merchandise may be offered for 
sale in the usual wholesale quantities by sellers other than the 
manufacturer or exclusive distributor of the manufacturer. 

Plaintiff in this case argues that its purchases of the Rolex 
watches were retail purchases, and that the merchandise was not 
freely sold or offered for sale in the usual wholesale quantities. 
This argument, however, is without merit. Although plaintiff's wit- 
ness sought to establish that the purchases were retail purchases, 
his testimony, on direct and cross-examination, shows clearly that 
the purchases by Bailey & Wasson were wholesale purchases. The 
record leaves no doubt that Bailey & Wasson purchased wholesale 
quantities of the watches, and, in turn, sold them to retail jewelers. 
The record also shows that plaintiff admitted that Bucherer’s sales 
to Bailey & Wasson were sales “at the wholesale level.’ At trial, 
although plaintiff was given the opportunity, it was not able to 
refute this admission. Plaintiff's witness also stated that Bailey & 
Wasson was a “substantial importer” of watches from Hong Kong. 
Therefore, the Court finds that plaintiff purchased the imported 
watches in the usual wholesale quantities for exportation to the 
United States. 
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Although plaintiff is dissatisfied with the basis of appraisement 
of its merchandise, it has not introduced any evidence that would 
show that the merchandise was improperly appraised by the Cus- 
toms Service. The record shows that the Rolex watches were pur- 
chased in the usual wholesale quantities for exportation to the 
United States, and that Bailey & Wasson resold the watches to 
retail jewelers. Therefore, it is the determination of the Court that 
plaintiff has not rebutted the presumption of correctness that at- 
taches to the government’s determination. Accordingly, the ap- 
praised values are affirmed, and the action is dismissed. 


(Slip Op. 86-13) 


NATIONAL JUICE Propucts ASSOCIATION, ET AL., PLAINTIFFS U. 
UNITED STATES, ET AL., DEFENDANT 


Court No. 85-11-01611 


OPINION 
(Decided January 30, 1986) 
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REstTANI, Judge: This case involves a United States Customs Serv- 
ice (Customs) ruling that country-of-origin marking requirements 
apply to frozen concentrated orange juice and reconstituted orange 
juice that contain imported concentrated orange juice for manufac- 
turing. 19 U.S.C. § 1304 (1982 & West Supp. 1985) (country-of-origin 
marking requirements); C.S.D. 85-47, 19 Cust. Bull. No. 39 at 21 
(Sept. 4, 1985) (Ruling No. 728557). This ruling is being challenged 
by plaintiffs, the National Juice Products Association (NJPA) ? and 


1 The following is a list of the National Juice Products Association members of 1985-86: 
Alcoma Packing Company 
— Pure Juice oat 
merican Agronomics — 
B.C. Cook & Sons Ente: 
Ben Hill Griffin Citrus Comp 
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— Citro-America, Inc. 
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Citram, Inc. 
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Citrus Central, Inc. 

Citrus Products, Inc. 

Citrus Service, Inc. 

Citrus World, Inc. 


Clermont Fruit Packers, Inc. 
la Foods 


Continued 
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Citrus World, Inc., Coca-Cola Foods, a Division of the Coca-Cola 
Company, Lykes Pasco Packing Company, and TreeSweet Products, 
individually and as members of NJPA. Two motions are currently 
before the court. Plaintiffs have moved for a preliminary injunc- 
tion to delay the implementation of Customs’ ruling, or, in the al- 
ternative, for declaratory relief. Defendants have moved for dismis- 
sal of the case for lack of jurisdiction, and in the alternative, for 
judgment on the administrative record. 

The controversy underlying this action began on January 16, 
1985, when Customs national import specialist, Officer W.J. Spring- 
er of the New York Seaport, sent a directive to various Customs 
ports advising them of his opinion that orange juice products using 
the imported ingredient of concentrated orange juice for manufac- 
turing (manufacturing concentrate) be marked to indicate foreign 


CTC North America 
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Delano Growers Grape ucts 

Dell Products Corporation 

Del Monte Corporation 

Dole Processed Food coon 
‘armland Dairies, In: 
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Home Juice Company 

HP. Hood, Inc. 

Imperial Flavors, Inc. 

JB Food fadusteten, Inc. 

Johanna Farms, Inc. 

Juice Bowl, Inc. 

Juice Farms epeeated 

Juice Services, Ini 

Knudsen Genpeontion 


Kraft, Inc. 
Lib, McNeill & Libby 
Foods, Inc. 
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Parman-Ke | Corporation 
Peninsular Products Company 
Pepsico, Inc. 
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Riverbend Products, Inc. 
Seven-Up Foods, Citrus Division 
Silver Springs Citrus Cooperative 
Southern Fruit Distributors, Inc. 
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Sunbase USA, Inc. 
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_ ~ Foods, Inc. 
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* These inembers of the NJPA are not participating in this suit. 
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origin. Officer Springer’s opinion was based on a recent Customs 
determination that found country-of-origin marking requirements 
applicable to processed honey. C.S.D. 84-112, 18 Cust. Bull. 1106 
(July 2, 1984). In his directive, Officer Springer advised Customs of- 
ficers at the various ports to notify importers of manufacturing 
concentrate of this contemplated change in policy. 

On April 22, 1985, plaintiffs requested that Customs issue a bind- 
ing ruling, pursuant to 19 C.F.R. § 177.2 (1985), as to the applicabil- 
ity of the country-of-origin marking requirements of 19 U.S.C. 
§ 1304 to frozen concentrated orange juice and reconstituted orange 
juice that contain imported manufacturing concentrate. On Sep- 
tember 4, 1985, Customs issued a ruling in response to plaintiffs’ 
April 22 request. C.S.D. 85-47, 19 Cust. Bull. No. 39 at 21. Customs 
held that imported manufacturing concentrate is not substantially 
transformed in the process that converts the manufacturing con- 
centrate into frozen concentrated orange juice or reconstituted 
orange juice. Consequently, Customs held that the country-of-origin 
certification requirements of 19 C.F.R. § 134.25 (1985) apply to final 
repacked orange juice products that contain any foreign manufac- 
turing concentrate entered for consumption or withdrawn from 
warehouse on or after January 1, 1986. Specifically, the importer 
must certify to Customs either that the retail package will be prop- 
erly marked with the country of origin or that the importer will 
notify the repacker of the marking requirements. All retail pack- 
ages of orange juice subject to the ruling must be marked with 
either the country of origin of the manufacturing concentrate or 
the phrase “This product contains foreign concentrate from 
——_—_—-——.”’ If the product contains concentrate from more than 
one foreign country, the package must list all such countries. Jd. at 
28. Customs also noted that this decision overruled a 1979 ruling, 
C.S.D. 80-88, 14 Cust. Bull. 865 (Aug. 17, 1979) (Ruling No. 710823), 
which held that the reconstitution of orange juice is a substantial 
transformation of the frozen concentrate. C.S.D. 85-47, 19 Cust. 
Bull. No. 39 at 28. 

In a letter dated October 21, 1985, the NJPA requested that Cus- 
toms postpone the implementation date of the September 4 ruling 
until January 1, 1987. The NJPA based this request on the need of 
the domestic orange juice industry for additional time to secure 
packaging in compliance with Customs’ ruling and to reduce exist- 
ing packaging inventory. A similar request was made by the Flori- 
da Citrus Commission and the State of Florida Department of 
Citrus in a letter dated October 25, 1985. Customs subsequently ex- 
tended the effective date of the marking ruling from January 1 to 
March 1, 1986. 19 Cust. Bull. No. 50 at 15 (Dec. 11, 1985). 

Plaintiffs have moved for pre-importation review of the Septem- 
ber 4 rulings, claiming that this court has jurisdiction over the 
matter pursuant to 28 U.S.C. § 1581(i)(4) (1982) or, in the alterna- 
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tive, 28 U.S.C. -§ 1581(h) (1982).2 Defendant contends that the court 
lacks jurisdiction under either of those provisions. 

Defendant argues that this case has been brought prematurely 
and should only be reviewable following protest proceedings under 
19 U.S.C. §§ 1514 and 1515 (1982 & West Supp. 1985); see 28 U.S.C. 
§ 1581(a) (1982) (Court of International Trade jurisdiction following 
protest and denial). The customary and generally preferred avenue 
of review is the traditional protest route. In this case, however, cur- 
rently plaintiffs cannot pursue section 1581(a) review. C.S.D. 85-47 
will not be in effect until March 1, 1986. Therefore, plaintiffs 
cannot import a shipment to test the ruling at this time. In addi- 
tion, under certain circumstances a plaintiff need not complete the 
protest procedure before bringing a civil action. One of those cir- 
cumstances is when the action falls within the jurisdiction of sec- 
tion 1581(h).* 

The Court of Appeals for the Federal Circuit has defined the re- 
quirements for invoking this court’s declaratory judgment jurisdic- 
tion: + 


(1) judicial review must be sought prior to importation to 


(2) review must be sought of a ruling, a refusal to issue a 
ruling, or a refusal to change such ruling; 

(3) the ruling must relate to certain subject matter; and 

(4) it must be shown that irreparable harm will occur unless 
judicial review is obtained prior to importation. 


American Air Parcel Forwarding Co. v. United States, 718 F.2d 
1546, 1551-52 (Fed. Cir. 1983), cert. denied, 104 S. Ct. 1909 (1984) 
(cited in 718 Fifth Avenue Corp. v. United States, 7 CIT ——, Slip 
Op. 84-39 at 3-4 (April 13, 1984)). Since defendant challenges juris- 
diction under section 1581(h), plaintiffs have the burden of demon- 
strating that jurisdiction exists. 718 Fifth Avenue at 3; Lowa, Ltd. 


? As a preliminary matter, the court observes that § 1581(i) is the residual jurisdiction of this court. United 
States v. Uniroyal, Inc., 69 CCPA 179, 182-83, 687 F.2d 467, 471-72 (1982); Ass’n of Food Indus., Inc. v. von Raab, 
9 CIT ——, Slip Op. 85-128 at 4 (Dec. 17, 1985); Vivitar Corp. v. United States, 7 CIT ——, 585 F. Supp. 1419, 
1424-25 (1984), aff'd, 761 F.2d 1552, 1559 (1985). As such, it may only be invoked when other available avenues of 
jurisdiction are “manifestly inadequate or necessary because of special circumstances to avoid extraordinary and 
unjustified delays caused by the exhaustion of administrative remedies.” Manufacture de Machines du Haut- 
Rhin v. von Raab, 6 CIT ——, 569 F. Supp. 877, 882-83 (1983). Accord American Ass'n of Exporters and I: - 
ers—Textile and Apparel Group v. United States, 751 F.2d 1239, 1246 (Fed. Cir. 1985); Uniroyal, 69 CCPA at 187, 
687 F.2d at 475 (Nies, J., concurring); United States Cane Sugar Refiners’ Ass'n v. Block, 69 CCPA 172, 175 n.5, 
683 F.2d 399, 402 n.5 (1982); Vivitar, 7 CIT at ——, 585 F. Supp. at 1425. Consequently, the two bases of jurisdic- 
tion asserted by plaintiffs must be addressed in reverse order from the priorities given them by plaintiffs. Sec- 
tion 1581(i) will only be a basis of jurisdiction if § 1581(h) is manifestly inadequate or otherwise entirely inappro- 
priate. 

* The legislative history of § 1581(h) outlines its relationship to § 1581(a): 

It is not the Committee's intent to permit judicial review prior to the completion of the iene transac- 
tion in such a manner as to negate the traditional method of obtaining judicial review of import transac- 
i Such review, however, is exceptional and is authorized only when the requirements of Sites (h) 


HR Re Rep Ni No. 1235, 96th Co ng., 2d Sess. 46, 47, reprinted in 1980 U.S. Code Cong., & Ad. News 3729, 3758. 
4 28 U.S.C. § 1581(h) (1982) reads in relevant 
The Court of International Trade shal have iain Feet ty “9 any civil action commenced to 
review, prior to the importation of the of the Treasury . 
—_ se* * +" but only if the part party commencing the ation demonetatz othe court hai 


be irreparably harmed unless given an opportunity to judicial review prior to such importa- 
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v. United States, 5 CIT 81, 83, 561 F. Supp. 441, 443 (1983), aff'd, 
724 F.2d 121 (Fed. Cir. 1984); United States v. Biehl & Co., 3? CIT 
158, 160, 5389 F. Supp. 1218, 1220 (1982). 

Defendant contends that plaintiffs fail to meet two of the re- 
quirements for section 1581(h) review. First, defendant contends 
that C.S.D. 85-47 is not the type of ruling that can be reviewed 
under section 1581(h). Second, defendant argues that plaintiffs have 
failed to demonstrate that they will be irreparably harmed if they 
cannot secure section 1581(h) review. 

The essence of defendant’s argument regarding the type of ruling 
appropriate for section 1581(h) review is that C.S.D. 85-47 is insuffi- 
ciently specific to be the subject of pre-importation review. The leg- 
islative history defines “ruling” as “a determination by the Secre- 
tary of the Treasury as to the manner in which it will treat the 
contemplated transaction.” H.R. Rep. No. 1235, 96th Cong., 2d Sess. 
46, 47, reprinted in 1980 U.S. Code Cong. & Admin. News 3729, 
3758. This court has interpreted “the legislative history as speaking 
to specific contemplated import transactions which contain identifi- 
able merchandise and which will feel the impact with virtual cer- 
tainty.” Pagoda Trading Co. v. United States, 6 CIT ——, 577 F. 
Supp. 22, 24 (1983). Neither of the two cases cited by defendant in 
which jurisdiction was denied because the action involved an inap- 
propriate ruling apply in this case. In Pagoda Trading the ruling 
involved was a “general interpretive ruling” that contained “guide- 
lines ‘set forth as an aid to Customs officers in classifying specific 
footwear constructed with foxing.’”’ Pagoda Trading, 6 CIT at ——, 
577 F. Supp. at 23 (quoting 48 Fed. Reg. 22,910 (1983)). Likewise, in 
American Air Parcel Forwarding Co. v. United States, section 
1581(h) could not be invoked because the ruling involved was an 
“internal advice” ruling. 5 CIT 8, 11, 557 F. Supp. 605, 608, aff’d, 
718 F.2d 1546 (Fed. Cir. 1983).5 Although not restricted to the facts 
of a single case, the ruling at issue is clearly distinguishable from 
internal advice and general interpretive rulings. See Association of 
Food Industries,-Inc. (Pistachio Group) v. von Raab, 9 CIT ——, Slip 
Op. 85-128 at 3 (Dec. 17, 1985) (with regard to country-of-origin 
ruling pertaining to all imports of pistachio nuts, the court found 
the ruling “sufficiently related to a specific import transaction to 
obtain jurisidiction under [section 1581(h)]’). Customs based its 
ruling here on retail organge juice products that contain either 30 
or 50 percent foreign manufacturing concentrate, and which have 
added ingredients for flavoring purposes. Plaintiffs represented 
these percentages of foreign concentrate to be standard in the in- 
dustry, and plaintiffs clearly intend to produce products containing 
these percentages of foreign concentrate from the imported concen- 


5 In so finding, the American Air Parcel court relied on legislative history that expressly dealt with the sub- 
ject. “In determining the scope of the definition of a ‘ruling,’ the Committee does not intend to include ‘internal 
advice’ or a request for ‘further review,’ both of which relate to completed import transactions.” American Air 


Parcel at 608, quoting H.R. Rep. No. 1235, 96th Cong., 2d Sess. 46, reprinted in 1980 U.S. Code Cong. & Admin. 
News 3729, 3758. 
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trate referred to in the ruling. As to such products, plaintiffs will 
feel the impact of this ruling “with virtual certainty.” Thus, al- 
though the ruling has interpretive aspects, it is adjudicative as to 
the products described and is sufficiently specific to be reviewed 
under section 1581(h). 

In this case, plaintiffs’ written request sought a binding ruling 
pursuant to 19 C.F.R. § 177.2 (1985) of the country-of-origin mark- 
ing requirements to frozen concentrated orange juice and reconsti- 
tuted orange juice that contain imported manufacturing concen- 
trate. Defendant argues that the form of the ruling at issue was 
not that which was contemplated by section 1581(h). In response to 
plaintiffs’ request, however, Customs issued a ruling that it consid- 
ered final. The court sees no reason to distinguish among various 
types of final, specific rulings in determining whether pre-importa- 
tion review is proper. Thus, section 1581(h) review may be had of a 
ruling such as C.S.D. 85-47, provided the other requirements of sec- 
tion 1581(h) review are met. 

The second requirement under dispute is whether plaintiffs will 
be irreparably harmed if they are unable to secure pre-importation 
review. The essence of “irreparable injury” is that it is harm that 
“cannot receive reasonable redress in a court of law.” Manufacture 
de Machines du Haut Rhin v. von Raab, 6 CIT ——, 569 F. Supp. 
877, 881-82 (1983) (quoting Black’s Law Dictionary 706-07 (5th ed. 
1979)). In making this determination, what is critical is not the 
magnitude of the injury, but rather its immediacy and the inad- 
equacy of future corrective relief. National Corn Growers Associa- 
tion v. Baker, 9 CIT ——, Slip Op. 85-119 at 27 (Nov. 26, 1985) 
(“The possibility that adequate compensatory or other corrective 
relief will be available at a later date . . . weighs heavily against a 
claim of irreparable harm.’’) (quoting Sampson v. Murray, 415 US. 
61, 90 (1975), quoting Virginia Petroleum Jobbers Association v. 
FPC, 259 F.2d 921, 925 (D.C. Cir. 1958)); Hault-Rhin, 6 CIT at ——, 
569 F. Supp. at 381 (irreparable injury includes an injury “whether 
great or small’’); S.J. Stiles Associates v. Snyder, 68 CCPA 27, 30, 
646 F.2d 522, 525 (1981) (to demonstrate irreparable harm “[{a] pres- 
ently existing, actual threat must be shown’’); State of New York v. 
Nuclear Regulatory Commission, 550 F.2d 745, 755 (2d Cir. 1977) (al- 
leged threats of irreparable harm cannot be remote or speculative 
but must be actual and imminent). Plaintiffs have asserted several 
grounds in support of their claim of irreparable harm. These 
grounds must be analyzed to determine both their legal sufficien- 


*On August 16, 1985, prior to the issuance of Customs’ ruling, NJPA sent a letter to then-Assistant Secretary 
of the Treasury, John Walker, requesting that the Treasury Department review any ruling issued by Customs in 
response to the ruling request prior to the time that such ruling was finalized. A response, written by Commis- 
sioner of Customs William von Raab, stated: 

In view of the various competing interests in this case and the significant policy questions raised, this 
matter was under review at the highest levels of Customs before a final decision was reached. We do 
not believe that additional review b’ ey a is warranted. 

a wee! 


This letter was dated September 11, 19: after the issuance of Customs’ decision. Thus, although plain- 
tiffs requested a ruling from the Secretary of the Treasury, defendant declined to issue one. Refusal to issue a 
ruling is a basis for § 1581(h) jurisdiction. 
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cy” and whether plaintiffs have offered sufficient documentation 
to support the claims. 7/8 Fifth Avenue Corp. v. United States, 7 
CIT ——, Slip Op. 84-39 at 7 (Apr. 13, 1984) (“documentation is es- 
sential to establishing irreparable harm’’); Tropicana Products, Inc. 
v. United States, 3 CIT 171, 174-76, modified, 3 CIT 240 (1982) (bare 
allegations, not supported by facts and figures, are insufficient). 

Plaintiffs offer the following reasons to support their claim that 
they will suffer irreparable harm if they are unable to secure pre- 
importation review. First, plaintiffs maintain that their packaging 
suppliers will be unable to provide the necessary labels and cans by 
the current effective date of March 1, 1986, and that the unavail- 
ability of such packaging will result in the inability to fill orders 
placed by retail customers. In support of this proposition, plaintiffs 
offer affidavits of three packaging campany representatives. These 
affiants estimate that the transition to packaging complying with 
the new ruling would take a year to two and one-half years. 

As plaintiffs have noted, under the country-of-origin marking 
statute, Customs is required to withhold delivery of imported mer- 
chandise until it is properly marked or until proper certifications 
are filed. 19 U.S.C. § 1304(g) (1982 & West Supp. 1985). Therefore, to 
the extent that plaintiffs cannot comply with Customs’ ruling by 
March 1, 1986, they will be unable to use foreign manufacturing 
concentrate and will not be able to satisfy all of their customer’s 
orders for retail orange juice products. This court has recognized 
that severe disruption of business operations can constitute irrep- 
arable injury under certain circumstances. 7/8 Fifth Avenue Corp., 
Slip Op. 84-39 at 7 (“Business disruption resulting from adminis- 
trative delay could be sufficient to demonstrate irreparable harm.’’) 
(citing American Air Parcel Forwarding Co. v. United States, 1 CIT 
293, 300, 515F. Supp. 47, 54 (1981)); Lois Jeans & Jackets, U.S.A., 
Inc. v. United States, 5 CIT 238, 242, 566 F. Supp. 1523, 1527 (1983) 
(potential costs required for altering plaintiff's production methcds 
in the event that plaintiff was compelled to comply with Customs’ 
ruling as a factor demonstrating irreparable harm). Plaintiffs have 
provided undisputed documentation of the possibility of significant 
disruption of their business operations that will result if they are 
required to comply with the ruling. 

Plaintiffs’ second argument is that they will be forced to discard 
millions of dollars worth of noncomplying labels that are currently 
in inventory. Plaintiffs have provided documentation that demon- 
strates that if they are unable to secure pre-importation review 
they will be required to either warehouse this inventory or destroy 
the labels. Either way, plaintiffs will be required to expend funds 
that will not be recoverable should they ultimately prevail on the 


7A substantial number of the cases dealing with irreparable harm ahve involved preliminary injunctive 
relief. This court has stated, however, that “{tJhe standard for proving irreparable harm [in the declaratory judg- 
ment context{ is essentially identical to that used to determine irreparable injury in cases where injunctive 
relief is sought.” 718 Fifth Avenue Corp. v. United States, 7 CIT ——, Slip Op. 84-39 at 4 n.3 (Apr. 13, 1984). 
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merits. This factor also applies to plaintiffs’ third argument that 
they will be forced to spend millions of dollars to redesign packag- 
ing to comply with Customs’ ruling. Plaintiffs support this argu- 
ment with affidavits from a sampling of processors, whose esti- 
mates of their costs for new labels and packaging, even under 
normal conditions, proved to be substantial. These costs, also, could 
not be recouped if the court were to rule in plaintiffs’ favor.® 

The final consideration is whether there exists a viable tempo- 
rary measure for providing the country-of-origin information with- 
out forcing plaintiffs to incur these nonrecoupable costs. The avail- 
ability of such alternatives can reduce the impact of the change in 
the labeling and substantially mitigate the damage. Association of 
Food Industries, Inc. (Pistachio Group) v. von Raab, 9 CIT ——, Slip 
Op. 85-128 (Dec. 17, 1985). In the pistachio case, this court held 
that the plaintiffs failed to demonstrate that they would suffer ir- 
reparable injury if unable to secure pre-importaton review. In 
doing so, the court stated that it was not “persuaded that the use 
of adhesive labels to add the country of origin is an unacceptable 
or impractical interim measure. This method would allow the use 
of current label inventories until they are depleted.” Jd. at 5. In 
the present case, none of the temporary measures suggested by de- 
fendant is a feasible alternative. The first alternative, the use of 
adhesive stickers, although a possible solution in the pistachio case, 
is not a feasible alternative in this case. In the summer of 1985, 
Citrus World attempted to apply foreign language stickers to 
frozen concentrated orange juice cans. These attempts were unsuc- 
cessful because the cans are sprayed with water to wash off excess 
juice and the stickers will not stick to a wet surface. Similarly, 
Coca-Cola Foods tried to place stickers with a special cash prize 
offer onto their. reconstituted orange juice containers. These con- 
tainers, too, had wet surfaces and the stickers would not adhere to 
them. The evidence also shows that even if the stickers would 
adhere to the containers there is no guarantee of accurate place- 
ment of the stickers on the containers. The random placement of 
the stickers, which are blown from machines, could obscure exist- 
ing text. Some of this information, such as product identity, net 
weight, and distributor’s address, is required by the Fair Packaging 
& Labelling Act, 21 U.S.C. § 343 (e), (f) (1982) and the Food, Drug & 
Cosmetic Act, 15 U.S.C. § 1453(a) (1982). Other information has im- 


® Plaintiffs also contend that to the extent that they mark their retail packages with a designation of origin, 
they will be commercially disadvantaged by loss of consumer acceptance of these products. Injuries to reputation 
have been recognized as irreparable and not readily recompensed in the trademark context. Coca-Cola Co. v. 
Gemini Rising, Inc., 346 F. Suppl 1183, 1189 (E.D.N.Y. 1972); Cutler-Hammer, Inc. v. Universal Relay Corp., 285 
F. Supp. 636, 639 (S.D.N.Y. 1968). In these cases, however, the professed injuries would be the result of either a 
play on words or mislabeling. In this case, the labeling would be accurate, although potentially neither desirable 
nor required by law. Furthermore, the evidence offered by plaintiffs on this point is not conclusive. The survey 
conducted by Fine, Travis & Associates on Florida’s Seal of Approval found that in general consumers reacted 
negatively to suggestions that orange juice ingredients are imported. However, the survey sample consisted of 
only 30 consumers and a caveat in the report cautions that the findings “are not necessarily replicable nor do 
they indicate how widespread a particular response may be.” This factor, then, cannot be used to support a 
claim of irreparable harm under these circumstances. 
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portant commercial significance, such as brand name and the uni- 
versal product coding, which enables scanners to “read” the price. 
Additionally, Customs regulations require that the marking state- 
ment be in close proximity to the United States address. 19 C.F.R. 
§ 134.22(c) (1985). In any case, even if adhesive stickers were phys- 
ically possible to apply, plaintifffs could not recoup the significant 
costs of acquiring the equipment and stickers. 

Another alternative suggested by defendant is to lithograph the 
country-of-origin marking on the “ends” of the cans. This solution 
is also unsatisfactory. Orange juice is packaged in a variety of con- 
tainers, many of which are not cans and do not have “ends” to be 
lithographed. Additionally, plaintiffs’ exhibits demonstrate that 
marking of the container ends may not satisfy Customs’ require- 
ment, noted above, that the country-of-origin statement be “in close 
proximity” to the United States address. 19 C.F.R. § 134.22(c) (1985). 
The distributor’s clause is generally located on the label that encir- 
cles the can, not on its end. 

Defendant also suggests that plaintiffs can stockpile manufactur- 
ing concentrate imported before March 1, 1986, so that the orange 
juice processors can avoid the requirements of the marking ruling 
until their inventory is depleted and new labels can be made. 
Plaintiffs counter with evidence indicating that such stockpiling 
could be more costly to the industry than revising its labels. Undis- 
puted evidence indicates that in the past year the price of imported 
manufacturing concentrate has dropped sharply and that this 
trend is expected to continue in the upcoming months. Affiant 
Steven R. Michael, representative of Ohio Pure Foods, stated that 
the price of foreign manufacturing concentrate dropped by thirty 
percent since January 1985. If U.S. processors stockpiled large 
quantities of imported manufacturing concentrate and the price of 
the commodity continued to decline, plaintiffs would suffer a sub- 
stantial financial loss. Another problem with the stockpiling solu- 
tion is the need for storage space to hold the concentrate. Many of 
the processors do not have sufficient space on their premises to 
permit long-term storage of large quantities of manufacturing con- 
centrate. Although plaintiffs did not provide facts or figures as to 
the potential cost of such storage, it is reasonable to assume that 
such cost would be significant. 

The final suggestion offered by defendant is that the U.S. orange 
juice processing industry could rely exclusively on the supply of do- 
mestic manufacturing concentrate to avoid the requirements of the 
marking ruling. The evidence indicates that this, too, is not a real- 
istic alternative. In four out of the last five seasons, severe freezes 
have substantially diminished the availability of U.S. oranges and 


® Lykes Pasco Packing Company illustrated this point by calculating the impact of the stockpiling suggestion 
had it been implemented for eight months during 1985. If Lykes Pasco purchased the concentrate directly from 
Brazil, it would have lost $3.5 million. If the concentrate had been purchased on the futures market, the compa- 
ny would have lost $6.5 million. Affidavit of Talmage G. Rice. 
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their by-products, including manufacturing concentrate. In his affi- 
davit, Dan L. Gunther, director of economic research for the Flori- 
da Department of Citrus, anticipates that, as in past seasons, “U.S. 
orange juice demand [for this season] is expected to exceed domes- 
tic orange juice production.” He also notes the necessity of mixing 
early-season domestic juice with late-season imported juice, because 
of the differences in seasons between the northern and southern 
hemisphere, to ensure product consistency. Given these factors, Mr. 
Gunther concludes that domestic processors ‘will not be able to use 
domestic manufacturing concentrate to meet total market needs 
during the season or even the market needs in the early part of the 
season.” Affidavit of Dan L. Gunther. Defendant offers no evidence 
to refute this conclusion. 

In sum, plaintiffs have demonstrated by clear and convincing evi- 
dence !° that they will suffer irreparable injury if they cannot pro- 
cure pre-importation review. The cumulative impact of the factors 
stated by plaintiff, specifically, the business disruption likely to 
occur because of the inability of the industry packagers to satisfy 
the simultaneous demand for new labels, the cost of discarding or 
storing noncomplying labels, and the cost of redesigning packaging, 
would be substantial and none of these expenses could be recouped 
should plaintiffs ultimately prevail on the merits. The impact of 
these injuries would not be alleviated by any of the alternatives 
suggested by defendants. This showing of irreparable harm allows 
the court to exercise jurisdiction under section 1581(h) and to pro- 
vide, if appropriate, declaratory relief. 

Because the court finds that the declaratory relief awarded 
under section 1581(h) is adequate in this case to address any harm 
to plaintiff, jurisdiction may not be invoked under section 1581(i). 
See supra note 2 and discussion, infra. Furthermore, injunctive 
relief may not be granted under section 1581(h).!! Therefore, plain- 
tiffs motion for injunctive relief is denied. 

Having established that the court has jurisdiction to review the 
merits of the case, the court turns to the facts at hand. A full ap- 
preciation of the controversy at bar requires an understanding of 
the two-step process that transforms oranges into the final retail 
products. The retail products involved in this case are reconstituted 
orange juice '* and frozen concentrated orange juice. 

The first level of production involves reducing fresh oranges to 
manufacturing concentrate. The oranges are tested for solid con- 
tent and then run through an extractor and transferred to an evap- 
orator, where the juice is-reduced to approximately fourteen per- 
cent of its original volume and cooled. During this process, the es- 


10 28 U.S.C. § 263%(b) (1982) states: “In any civil action described in section 1581(h) of this title, the person 
commencing the action shall have the burden of making the demonstration required by such section by clear 
and convincing evidence.” 

11 28 U.S.C. § 2643(cX4) (1982) provides: “In any civil action described in section 1581(h) of this title, the Court 
of International Trade may only order the appropriate declaratory relief.” 

12 This product, orange juice in liquid form, is also called orange juice from concentrate. 
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sential oils and flavoring ingredients present in the juice also evap- 
orate. The end result is a viscous substance with a brix level of ap- 
proximately 65°.!* Because the oils and flavoring ingredients are 
lost during this process, manufacturing concentrate lacks the char- 
acteristic flavor of oranges. 

The second level of production involves blending this manufac- 
turing concentrate with other ingredients (primarily water) to 
create an end product of either frozen concentrated orange juice or 
reconstituted orange juice. This process generally involves mixing 
the manufacturing concentrate with purified and dechlorinated 
water, orange essences, orange oil, and, in some cases, fresh juice. 
Once blended, the product is subjected to a variety of quality con- 
trol and production tests. At this point, the frozen concentrated 
orange juice has a brix level of about 41.8°. It is then packaged in 
cans and frozen. Reconstituted orange juice has a brix level of 
11.8°. It is pasteurized, retested, chilled, and packed in liquid form. 

Section 304 of the Tariff Act of 1930, as amended, generally re- 
quires that every article of foreign origin that is imported into the 
United States be marked with its country of origin in such a 
manner that its ultimate purchaser will be aware of its country of 
origin. An ultimate purchaser is defined in Customs regulations as 
“the last person in the United States who will receive the article in 
the form in which it was imported.” 19 C.F.R. § 134.1 (1985). Where 
a foreign article is subjected to manufacturing in the United States 
before reaching the consumer, the regulations provide some guid- 
ance as to when the manufacturer will be regarded as the ultimate 
purchaser. A manufacturer will be considered the ultimate pur- 
chaser “if he subjects the imported article to a process which results 
in a substantial transformation of the article, even though the proc- 
ess may not result in a new or different article.” 19 C.F.R. 
§ 134.1(d)(1) (1985) (emphasis added). On the other hand, if the man- 
ufacturing process is “merely a minor one which leaves the identi- 
ty of the imported article intact,” the consumer is regarded as the 
ultimate purchaser. Jd. at § 134.1(d)(2). In the former case the prod- 
uct is not subject to the country of origin marking statutes; in the 
latter the country of origin must appear on the product. 

The critical question in this case is whether the foreign manufac- 
turing concentrate undergoes a “substantial transformation” in be- 
coming frozen concentrated organce juice and reconstituted or- 
gange juice. Customs has recently promulgated 19 C.F.R. § 134.35 
(1985), which defines “Articles substantially changed by manufac- 
ture” as follows: 


An article used in the United States in manufacture which 
results in an article having a name, character, or use differing 
from that of the imported article, will be within the principle 


13 Degree brix is a measurement of the percentage of the soluble solids (sugar) in a concentrate, as measured 
in air at 20° centigrade and adjusted for the acid correction of the solids. Thus, manufacturing concentrate with 
a brix value of 65° contains 65 pounds of fruit sugar solids in every 100 pounds of solution. 
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of the decision in the case of United States v. Gibson-Thomsen 
Co., Inc., 27 C.C.P.A. 267 (C.A.D. 98). Under this principle, the 
manufacturer or processor in the United States who converts 
or combines the imported article into the different article will 
be considered the “ultimate purchaser” of the imported article 
within the contemplation of section 304(a), Tariff Act of 1930, 
as amended (19 U.S.C. 1304(a)), and the article shall be except- 
ed from marking. The outermost containers of the imported ar- 
ticles shall be marked in accord with this part.'* 


The Customs’ ruling at issue involved manfacturing concentrate 
processed from oranges grown in foreign countries. This manufac- 
turing concentrate is then blended with domestic concentrate. 
Ratios of 50/50 or 30/70 (foreign/domestic) were represented to be 
“common.” Customs ruled that for purposes of country of origin 
marking, the manufacturing concentrate is not “substantially 
transformed” after undergoing the further processing in the 
United States. Under Customs’ ruling, retail packages of frozen 
concentrated orange juice and reconstituted orange juice must be 
marked to indicate that the products contain foreign concentrate. 

This “name, character, or use” test was applied by Customs in 
finding that no substantial transformation occurs in the production 
of retail orange juice products from manufacturing concentrate. 
Customs’ ruling must stand unless it is shown to be arbitrary, ca- 
pricious or otherwise not in accordance with the law. 28 U.S.C. 
§ 2640(d) (1982); 5 U.S.C. § 706(aX(2A) (1982). 

In its ruling, Customs addressed each of the factors, name, char- 
acter, and use, in turn. Plaintiffs argued that the name change 


14In Gibsen-Thomsen, the court indicated that substantial transformation occurs when an article acquires a 
“new name, character, and use.” Gibson-Thomsen, 27 CCPA at 273 (emphasis added). This restrictive test was 
modified to require a “new name, character, or use.” Midwood Indus., Inc. v. United States, 64 Cust. Ct. 439, 506, 
313 F. Supp. 951, 959 (emphasis added), appeal dismissed, 57 CCPA 141 (1970). As modified, the test is similar to 
the tests for whether an article is a “manufacture or product” of a given country for drawback purposes and 
whether an article has been “{sjubstantially transformed in [a] beneficiary developing country into a new and 
different article of commerce” for duty free treatment under the Generalized System of Preference (GSP). 19 
C.F.R. § 10.177(aX2) (1985). The drawback test states that for a manufacture to occur “[tJhere must be a transfor- 
mation; a new and different article must emerge, ‘having a distinctive name, character, or use.’” Anheuser- 
Busch Brewing Ass'n v. United States, 207 U.S. 556, 562 (1908) (cited in United States v. Patel, 762 F.2d 784, 792 
(9th Cir. 1985), quoted in Belcrest Linens v. United States, 741 F.2d 1368, 1371 (Fed. Cir. 1984)). Accord, United 
States v. International Paint Co., 35 CCPA 87, 93, C.A.D. 376 (1948); Ishimitsu v. United States, 11 Ct. Cust. App. 
186, 191, T.D. 38,963 (1921). Likewise, for a substantial transformation to occur for GSP purposes, an article 
must “emerge from a manufacturing process with a name, character, or use which differs from those of the 
original material subjected to the process.” Torrington Co. v. United States, 764 F.2d 1563, 1568 (Fed. Cir. 1985) 
(citing Texas Instruments v. United States, 681 F.2d 778, 782 (CCPA 1982)). The policies underlying the different 
statutes are similar but not identical. The GSP statute “represents the United States’ participation in a multi- 
national effort to encourage industrialization in lesser developed countries through international trade.” Tor- 
rington Co., 764 F.2d at 1565. Whereas “{tJhe theory underlying the granting of drawback * * * is and always 
has been that it would encourage the development in the United States of the making of articles for export, thus 
increasing our foreign commerce and aiding domestic industry and labor.” International Paint, 35 CCPA at 90. 
In contrast, the primary purpose of the country-of-origin marking statute is to “mark the goods so that at the 
time of purchase the ultimate purchaser may, by knowing where the goods were produced, be able to buy or 
refuse to buy them, if such marking should influence his will.” (Congress, of course, had in mind a consumer 
preference for American made goods.) United States v. Friedlaender & Co., 27 CCPA 297, 302, C.A.D. 104 (1940) 
(quoted in Globemaster, Inc. v. United States, 68 Cust. Ct. 77, 79-80, 340 F. Supp. 975-76 (1972)). Accord, United 
States v. American Sponge & Chamois Co., 16 Ct. Cust. App. 61, 65, T.D. 42,731 (1928) (quoting Hobe Button Co. v. 
United States, 12 Ct. Cust. App. 341, 344, T.D. 40,488 (1924)). Unlike the GSP and drawback statutes, the encour- 
agement of the advancement of the industry of particular countries is one reason underlying the country-of- 
origin marking statute, not the only purpose. American Sponge, 16 Ct. Cust. App. at 65, Hobe Button, 12 Ct. 
Cust. App. at 344. Thus, although the language of the tests applied under the three statutes is similar, the re- 
sults may differ where differences in statutory language and purpose are pertinent. 
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from “concentrated orange juice for manufacturing” to “frozen con- 
centated orange juice” and “orange juice from concentrate” was 
significant to a finding of substantial transformation. The court 
agrees with Customs’ conclusion that these names, derived from 
the FDA’s standards of identity, “merely refer to the same product, 
orange juice, at different stages of production.'> In any case, a 
change in the name of the product is the weakest evidence of a sub- 
stantial transformation. See Uniroyal, Inc. v. United States, 3 CIT 
220, 542 F. Supp. 1026 (1982), aff’d, 702 F.2d 1022 (Fed. Cir. 1983) 
(fact that this imported product was called an “upper” and final 
product called a “shoe” did not affect the court’s finding of no sub- 
stantial transformation), United States v. International Paint Co., 
35 CCPA 87, 93-94, C.A.D. 376 (1948) (“Under some circumstances a 
change in name would be wholly unimportant and equally so is a 
lack of change in name under circumstances such as [in this draw- 
back case].”’). 

Customs also found that the fact that the imported concentrate is 
sold to producers whereas the retail product is sold to consumers 
does not constitute a sufficient change in character and use to 
render the concentrate substantially transformed. Plaintiffs rely on 
the Midwood decision, in which this court’s predecessor, the Cus- 
toms Court, emphasized this transition from producers’ goods to 
consumers’ goods in finding that steel forgings are substantially 
transformed into flanges and fittings. Midwood Industries, Inc. v. 
United States, 64 Cust. Ct. 499, 507, 313 F. Supp. 951, 957, appeal 
dismissed, 57 CCPA 141 (1970). As noted by Customs, however, the 
signficance of this producers’ good-consumers’ good transformation 
in marking cases is diminished in light of this court’s recent deci- 
sion in Uniroyal, Inc. v. United States, 3 CIT 220, 542 F. Supp. 1026 
(1982), aff'd, 702 F.2d 1022 (Fed. Cir. 1983). In Uniroyal, the import- 
ed article was a leather shoe upper to which an outsole was at- 
tached in the United States. Although the upper is not a consum- 
ers’ good in that it cannot be worn as a shoe, the court found that 
there was no substantial transformation. Jd. at 227, 542 F. Supp. at 
1031. Under recent precedents, the transition from producers’ to 
consumers’ goods is not determinative. Plaintiffs must demonstrate 
that the processing done in the United States substantially in- 


15 Plaintiffs make much of the fact that the imported and retail products at issue in this case have distinct 
standards of identity under Food and Drug Administration (FDA) regulations. Specifically, plaintiffs point out 
that the imported product is called “concentrated orange juice for manufacturing” and the retail products are 
known and labeled as “frozen concentrated orange juice” and “orange juice from concentrate.” 21 C.F.R. 
§§ 146.145, 146.146, 146.153 (1985). This argument is not persuasive. First, Customs regulations and FDA regula- 
tions are promulgated under completely different statutes and hence one cannot be considered binding on the 
other. Second, the policies underlying the regulations are quite different and the interests of one would not be 
furthered by relying on the other. Specifically, the policy underlying the FDA standards of identity have been 
described by plaintiffs as chiefly designed to inform the consumer about ingredients in a product. Merrill & 
Collier, “Like Mother Used to Make”: An Analysis of FDA Food Standards of Identity, 74 Colum. L. Rev. 561, 
563 (1974). To policy underlying the country-of-origin marking statute, however, as noted in note 14, supra, is to 
facilitate consumer purchasing decisions and to protect American industry. The FDA standards of identity are 
intended to aid in identifying the contents of a product, not in identifying the origin of the product as a whole. 
The FDA standards are not binding on Customs in a determination of whether a substantial transformation has 
occurred. 
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creases the value of the product or transforms the import so that it 
is no longer the essence of the final product. United States v. 
Murray, 621 F.2d 1168, 1170 (1st Cir. 1980) (Chinese glue blended 
with other glues in Holland were not substantially transformed be- 
cause although it was transformed from a processors’ good to an 
end-users’ good there was no evidence that the glue had increased 
in value); 1° Uniroyal, 3 CIT at 224 and 222, 542 F. Supp. at 1030 
and 1028 (imported upper was “the very essence of the completed 
shoe”, court also found the attachment of uppers to outsoles “signi- 
fically less costly’ than the process of manufacturing the upper). 

Plaintiffs in the instant case offer evidence that they claim dem- 
onstrates that domestic manufacturing substantially increases the 
value of the product from the manufacturing concentrate stage to 
the retail product stage. Contrary to plaintiffs’ claim, however, the 
evidence offered indicates that the manufacturing concentrate con- 
stitutes the majority of the value of the end products. In fact, ac- 
cording to plaintiffs’ evidence, the values added to the products in- 
volved here by the addition and blending of the orange essences, 
orange oil, and water, and related production range from 6.68 to 
7.57%. This increase in value may be significant with regard to 
other products, but here the sum of all of the activities contribut- 
ing to the added value are relatively minor, much like the addition 
of the outsoles in Uniroyal. In fact, plaintiffs’ evidence shows that 
the addition of the oils and essences, the primary basis for plain- 
tiffs’ claim that substantial transformation has occurred, contrib- 
utes only 1.75 to 1.86% to the value of the end products.!7 

Plaintiffs also contend that the value of the closing costs (for ex- 
ample, packaging) should be independently considered because of 
the alleged role of the closing activities in preserving the retail 
product. (The closing costs add 11.81 to 12.35% to the value of the 
final products.) Plaintiffs, however, cite no support for this proposi- 
tion and the court does not find persuasive the argument that such 
costs are a factor in determining whether an article has undergone 
substantial transformation. Cf. Ishimitsu v. United States, 11 Ct. 
Cust. App. 186, T.D. 38,963 (1921).'8 

It is unclear whether plaintiffs contend that the addition of 
water constitutes a substantial change.!® The court believes it does 


'®In Murray, the First Circuit, in interpreting 19 C.F.R. § 134.1(b), held that 
the sub-term “substantial transformation” means a fundamental change in the form, appearance, 
nature, or character of an article which adds to the value of the article an amount or percentage which 
is oe in comparison with the value which the article had when exported from the country in 
which it was first manufactured, produced, or grown. 
Murray, 621 F.2d at 1169. 

‘7 It is not clear whether the addition of fresh orange juice is essential to the production of any of the retail 
orange juice products involved in this case. In any case, plaintiffs claim an added value of approximately 1% for 
situations in which such juice is used. This minimal factor does not alter the result here. 

'® Plaintiff does not appear to argue that mere blending of foreign with domestic concentrate is a substantial 
transformation. Thus, the value of the domestic concentrate is not considered in this analysis. 

1° The court notes that in the Caribbean Basin Economic Recovery portion of the Caribbean Basin Initiative, 
Pub. L. 98-67, 96 Stat. 388 (1983), Congress has provided that a new and different article of commerce is not 
produced or manufactured in a beneficiary country bythe “mere dilution with water or mere dilution with an- 
= substance that does not materially alter the characteristics of the article.” 19 U.S.C. § 2703(aX2XB) (1982 & 

pp. 1983). 
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not, in and of itself, constitute such a change in the context of the 
products under discussion. The court, however, did consider the 
value added by the addition of water together with the oils, es- 
sences and the overall blending process. Considering the process as 
a whole, the court concludes that Customs could rationally deter- 
mine that the major part of the end product, when measured by 
cost, value, or quantity, is manufacturing concentrate and that the 
processing in the United States is a minor manufacturing process. 

The court also finds reasonable Customs’ conclusion that the 
manufacturing concentrate “imparts the essential character to the 
juice and makes it orange juice.” C:S.D. 85-47, 19 Cust. Bull. No. 39 
at 26. Thus, as in Uniroyal, the imported product is “the very es- 
sence” of the retail product. Uniroyal, 3 CIT at 224, 542 F. Supp. at 
1030. The retail product in this case is essentially the juice concen- 
trate derived in substantial part from foreign grown, harvested, 
and processed oranges. The addition of water, orange essences, and 
oils to the concentrate, while making it suitable for retail sale, does 
not change the fundamental character of the product, it is still es- 
sentially the product of the juice of oranges. The court concludes 
that Customs’ ruling that manufacturing juice concentrate is not 
substantially transformed when it is processed into retail orange 
juice products is not arbitrary or capricious, but is in accordance 
with applicable law.2° The orange juice processors are not the ulti- 
mate purchasers of the imported product because consumers are 
the last purchasers to receive the product in essentially the form in 
which it is imported. In accordance with 19 U.S.C. § 1304, the retail 
packaging must bear an appropriate country-of-origin marking. 

Having found that Customs’ decision is not arbitrary and capri- 
cious and is thus substantively valid, the court must address the 
question of whether Customs was required to publish a notice in 
the Federal Register before publishing C.S.D. 85-47. Specifically, 
plaintiffs contend that such notice was required pursuant to Cus- 
toms’ regulation 19 C.F.R. § 177.10(c) (1985), which requires notice 
before publication of a ruling which has the effect of changing a 
practice or position of Customs. 

The specific provision of this regulation that is the subject of dis- 
pute is section 177.10(cX2).2! As defendants have noted, section 
177.10(cX2) requires notice in the Federal Register if two conditions 
are met. First, the prospective ruling must have the effect of 


20 Plaintiffs also argue that Customs’ ruling is arbitrary and capricious because in the ruling it stated that 
the certification requirements of the country of origin regulations will apply “[i}f the final repacked product of 
orange juice contains any foreign concentrate.” C.S.D. 85-47, 19 Cust. Bull. No. 39 at 23 (emphasis added). Cus- 
toms did not specifically refer to any blends besides those containing 30 and 50% foreign concentrate. In any 
case, the court considers the scope of the reviewable aspects of the ruling to be limited to retail orange juice 
products containing 30 or 50% foreign manufacturing concentrate. This decision does not address whether it 
would be appropriate to apply the country-of-origin marking statutes to products that contain any other percent- 

of imported manufacturing concentrate. 

2119 C.F.R. § 177.10(cX2) (1985) reads, in ry as follows: 

Before =. fon rani effect of changing a position of the Customs Service and 
which results in a restriction hibition, na uation = the ae (or prior ruling on which the position is 


based) is under review will Se See 
to make written aes with at acaneuaie of the cement hange. 
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changing a Customs Service position. Second, the change must 
result in a restriction or prohibition. 

The first question, then, is whether C.S.D. 85-47 constitutes a 
change of position. Defendant maintains that Customs had never 
taken an official position regarding the specific circumstances of 
this case, and that consequently they were relieved from the notice 
requirements. This argument fails because an examination of Cus- 
toms’ prior rulings in orange juice related situations clearly estab- 
lishes its position that orange juice manufacturing concentrate is 
substantially transformed if it is completely reconstituted or is 
blended with orange oils, essences or fresh juice. 

On several occasions Customs has been called upon to determine 
whether orange juice at one stage of production is substantially 
transformed, i.e., undergoes a change in name, character, or use, in 
the manufacturing process leading to another stage of production. 
These cases have arisen in the drawback context as well as in the 
country-of-origin context. The drawback rulings are instructive be- 
cause the definitions of “substantially transformed” in the country- 
of-origin context and “manufacture” in the drawback context are 
similar.?2 

In these rulings Customs had adopted a position that for import- 
ed orange juice manufacturing concentrate to be considered ‘“‘man- 
ufactured” or “substantially transformed,” a substance other than 
water or other manufacturing concentrate must be added. This po- 
sition can be seen by contrasting a ruling in which Customs held 
that blending imported manufacturing concentrate with domestic 
manufacturing concentrate does not constitute manufacturing for 
drawback purposes with a ruling that blending imported manufac- 
turing concentrate with orange peel oil does. C.S.D. 81-81, 15 Cust. 
Bull. 900, 901 (Sept. 4, 1979) (Ruling 210693) (“{TJhe mere blending 
or commingling of one concentrate with another concentrate of the 
same kind and quality does not constitute a manufacturing process 
for drawback.’’); C.S.D. 83-90, 17 Cust. Bull. 921, 922 (March 29, 
1983) (Ruling 215734) (“The blending of cold-pressed orange peel oil 
with a batch of concentrated orange juice for manufacturing to 
mask the ‘cardboard off flavor’ of the concentrate is a manufacture 
or production for drawback.’’). The critical factor in distinguishing 
these rulings is the introduction of the orange peel oil, a different 
substantive ingredient, into the concentrate. The significance of 
this distinction is demonstrated in dicta in the former ruling. After 
finding that the mere blending of concentrate does not consititute 
manufacturing, Customs offered two alternatives that would, in 
fact, satisfy the manufacturing requirement. First, Customs sug- 
gested that “{[t]he addition by a blending process of essential oils 
and flavoring components to a concentrate that lacks them would 
be considered a manufacture or production for drawback.” C.S.D. 


22 See note 14, supra, for a comparison of the country-of-origin “substantial transformation” test with the 
drawback “manufacturing” test and a comparison of the different policies underlying the statutes. 
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81-81, 15 Cust. Bull. at 901. Second, Customs noted that “{[t]he use 
of fresh juice to cut back the degree brix of concentrated orange 
juice for manufacturing is another manufacturing process for draw- 
back.” Jd. 

Furthermore, in a country-of-origin ruling, Customs found that 
concentrate at 58° or 65° brix that is subsequently diluted with 
water to 42.5° brix, but not completely reconstituted is not substan- 
tially transformed. C.S.D. 80-230, 14 Cust. Bull. 1138, 1138 (Feb. 21, 
1980) (Ruling 712184). In a similar ruling, Customs found that re- 
ducing the degree brix of a concentrate by the addition of water is 
not a manufacturing for drawback. C.S.D. 80-162, 14 Cust. Bull. 
1002, 1003 (Nov. 27, 1979) (Ruling 211084). In the latter ruling Cus- 
toms again offered alternatives that would reduce the degree brix 
and would change the character and use of the manufacturing con- 
centrate. These suggestions were the use of the following: 

1. Fresh orange juice; 

2. Pasteurized orange juice; 

3. Essential oils and flavoring components; 

4, Essential oils, flavoring components and water; 

5. Essential oils, flavoring components and other orange concen- 
trate; and 

6. A combination of any of the above. 

Id. at 1004. 

The most significant ruling involves the processing of frozen con- 
centrate that is reconstituted in Canada. C.S.D. 80-88, 14 Cust. 
Bull. 865 (Aug. 17, 1979) (Ruling 710823). Although the ruling does 
not specify the degree brix of the concentrate that is reconstituted, 
the opinion clearly applies to manufacturing concentrate that is 
made into reconstituted orange juice.2* In other words, the process 
that is the subject of C.S.D. 80-88 is apparently the same process 
that is occurring in this case—manufacturing concentrate becomes 
reconstituted orange juice with the addition of water and presum- 
ably orange essences or oils. In C.S.D. 80-88, however, Customs 
found that this process substantially transformed the manufactur- 
ing concentrate into reconstituted juice. C.S.D. 80-88, 14 Cust. Bull. 
at 866.24 In C.S.D. 85-47, at issue here, Customs decided that this 
process failed to substantially transform the product. The latter 
ruling directly contradicts the former, and Customs noted this in 
C.S.D. 85-47 when it stated at the end of the ruling: “Customs Ruling 
No. 710823 [C.S.D. 80-88], dated August 17, 1979, which holds that 
reconstitution of orange juice is a substantial transformation of the 
frozen concentrate, is overruled.” C.S.D. 85-47, 19 Cust. Bull. No. 39 
at 28.25 


23 One of the end products at issue is reconstituted orange juice from concentrate. 
24 If there is a difference between the processes at issue, the Canadian ruling, C.S.D. 80-88, is a worse case for 
substantial transformation than the one at hand, because oils and essences are undisputedly added here. 
28 The court cannot agree with defendent’s position that the fact that the processing involved in C.S.D. 80-88 
is that of Brazilian and American manufacturing concentrate in Canada and the processing involved in C.S.D. 
Continued 
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C.S.D. 85-47 constitutes a change in Customs’ former position 
that the complete reconstitution of orange juice or the addition of 
orange oils, essences, or juice effects a substantial transformation 
of manufacturing concentrate. To this extent it satisfies the first 
requirement of section 177.10(cX2), that is, a ruling that will effect 
a change in a position of Customs. 

The second requirement for section 177.10(cX2) notice is that the 
ending must result in a restriction or prohibition. Defendant argues 
that the ruling does not result in a “restriction” or “prohibition” 
within the meaning of the regulation. In support of this position, it 
notes that section 1581(h) lists “marking” and “restricted merchan- 
dise” as separate categories over which this court has pre-importa- 
tion jurisdiction. Defendant claims that because these categories 
are distinct in section 1581(h), the term “restriction or prohibition” 
in section 177.10(cX2) cannot be construed to include a change in 
country-of-origin status. The separate listing in section 1581(h) of 
marking and restricted merchandise, however, is not determina- 
tive. The listing merely provides examples of the types of cases 
that might appropriately be brought for pre-importation review. 
(For example, total prohibition is not mentioned.) The list is more 
exemplary than definitional and the court cannot accept its catego- 
rization as definitive with regard to the inclusion of changes in 
marking requirements as resulting in a restriction under section 
177.10(cX(2). 

Furthermore, the reference in section 177.10(cX2) to “restrictions 
and prohibitions” must be looked at in the context of section 
177.10. Section 177.10 deals generally with the publication of deci- 
sions. 19 C.F.R. § 177.10 (1985). The provisions are presumably in- 
tended to keep the public and interested parties abreast of critical 
decisions made by Customs. Within this scheme, the regulations ac- 
knowledge that a change in a Customs Service position which re- 
sults in a change in the amount of duty owed or in a restriction or 
prohibition may have a significant impact on the importing or 
other business practices of an industry. In such a case, it is impor- 
tant to warn the industry that changes may be necessary and to 
give interested parties an opportunity to respond. These policy con- 
siderations are fully applicable to a change in country-of-origin 
marking requirements. For instance, in this case, the retail orange 
juice processors will be required to change their labeling or drasti- 
cally reduce their importation of manufacturing concentrate to 
avoid disruption from the imposition of the marking requirements. 
The transition to either of these practices cannot be instantaneous. 
Therefore, the imported manufacturing concentrate ruling will 
result in a restriction in the sense that products will not be re- 
leased by Customs when the certification requirements cannot be 


85-47 is that of imported manufacturing concentrate in America makes any material difference. The basic ques- 
tion addressed in both rulings is whether, for marking purposes, manufacturing concentrate which is p 
into retail orange juice products is substantially transformed. 
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met. Clearly the rationale underlying section 177.10(c\2) provides a 
basis for concluding that the importers and other interested parties 
should be forewarned and given an opportunity to comment before 
Customs publishes a change in position that results in restricted 
importation of this product. 

C.S.D. 85-47, then, is appropriately considered to be a ruling that 
changes a position of Customs and results in a restriction. Customs 
was in fact reviewing its position as to whether orange juice manu- 
facturing concentrate is substantially transformed when complete- 
ly reconstituted or blended with oils, essences, or juices. As a 
result, Customs was required to publish notice of these circum- 
stances and to allow interested parties to submit written comments 
“with respect to the correctness of the contemplated change.” 19 
C.F.R. § 177.10(c2) (1985).2® 

Although defendant failed to publish the required notice of its 
change in position, this omission will only affect the ruling if it re- 
sults in prejudice to the plaintiff. Gilmore Steel Corp. v. United 
States, 7 CIT ——, 585 F. Supp. 670, 679 (1984); American Motorists 
Insurance Co. v. United States, 5 CIT 33, 43 (1983); Timken Co. v. 
Regan, 4 CIT 174, 180, 552 F. Supp. 47, 52 (1982); Woodrum v. Dono- 
van, 4 CIT 46, 52, 544 F. Supp. 202, 207 (1982). In this case a harm- 
less error determination must be made as to each of two parts of 
the ruling. The first part pertains to whether manufacturing con- 
centrate undergoes a substantial transformation in being processed 
into frozen or reconstituted orange juice. Plaintiffs are not preju- 
diced by the failure to publish notice as to this issue because, as is 
obvious, plaintiffs fully participated in the administrative process. 
Furthermore, comments from the public at large cannot change 
the essentially legally correct result. 

The second part of the ruling, however, involves the appropriate 
effective date of the ruling. Customs regulations relating to the 
type of ruling at issue here state that “[e|xcept as otherwise provid- 
ed for in the ruling itself, all rulings published under the provision 
of this part shall be applied immediately.” 19 C.F.R. § 177.10(e) 


26 There is a dispute between the parties as to whether plaintiffs raised at the agency level the issue of publi- 
cation of a change in position in the Federal Register and the possible effect this would have on plaintiffs’ abili- 
ty to raise the issue before the court. Under either scenario, however, plaintiffs’ ability to raise the issue before 
the court has not been affected. If plaintiffs did suggest to defendant that notice of a change in position must be 
published in the Federal Register, then plaintiffs adequately exhausted their administrative remedies on this 
point. If plaintiffs did not make this suggestion, they still cannot be said to have waived the objection. Publica- 
tion in the Federal Register is only required if Customs has decided to change its position. Although plaintiffs 
participated in discussions about whether a change in position was desirable, they did not know that Customs 
had decided to effect such a change before the new ruling was published in the Customs Bulletin. Once the 
ruling was published, there was no formal administrative procedure for challenging the failure to publish notice 
in the Federal Register. Prior to that time plaintiffs could not be certain that a ruling effecting a change in 
position would be published. Cf. Lois Jeans & Jackets, U.S.A., Inc. v. United States, 5 CIT 238, 243-44, 566 F. 
Supp. 1523, 1527-28 (1983) (plaintiff who received no notice (actual or constructive) of a change in ruling likely 
to succeed in raising § 177.10(cX2) objection even though it learned of change before it was implemented). The 
fact that this notice provision involves a change in position affecting a wide variety of interests distinguishes 
this situation from the cases dealing with the effects of notice of an antidumping or countervailing duty investi- 
gation. See, e.g., United States v. Elof Hannson, Inc., 296 F.2d 779, 48 CCPA 91 (1960), cert. denied, 368 U.S. 899 
(1961) (antidumping); Alberta Gas Chemicals, Inc. v. Blumenthal, 82 Cust. Ct. 77, C.D. 4792 (1979) (antidumping) 
Energetic Worsted Corp. v. United States, 51 Cust. Ct. 55, C.D. 2413 (1963), rev'd on different grounds, 53 CCPA 
36, C.A.D. 874 (1966) (countervailing duties). 
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(1985) (emphasis added). This caveat leaves to Customs’ discretion 
the option to delay the effective date of a ruling. 

In its initial ruling Customs chose an effective.date of January 1, 
1986, a four month lag time. C.S.D. 85-47, 19 Cust. Bull. No. 39 at 
28. Customs offered no reasons for choosing this date. When Cus- 
toms reconsidered and changed the effective date to March 1, 1986, 
it also failed to articulate the reasons underlying the change. 19 
Cust. Bull. No. 50 at 15 (Dec. 11, 1985). Customs correctly recog- 
nized that this is a situation in which a lag time in the effective 
date is appropriate. Given the size of the industry and the limited 
services available to assist the industry in complying with the 
marking requirements, it would have been an abuse of discretion 
not to have delayed the effective date. From the record it is clear 
that Customs did not seek comments from all interested parties 
before reaching its decision. The problem with the original effective 
date chosen by Customs, as well as the subsequent amended effec- 
tive date, is that there is nothing in the record or in the official 
statements by Customs that articulate what factors were consid- 
ered in choosing the dates. “ [T]he failure of an administrative 
agency to articulate the reasons for a particular decision makes 
meaningful review of that decision impossible.’” Public Media 
Center v. FCC, 587 F.2d 1322, 1331-32 (D.C. Cir. 1978) (quoting 
American Smelting & Refining Co. v. FPC, 494 F.2d 925, 945, cert. 
denied, 419 U.S. 882 (1974)). 

Defendant argues that it would be contrary to the statute to 
delay the effective date of the ruling and that Customs has non- 
reviewable discretion in this area. First, this is clearly an area in 
which there are no policy reasons for ignoring the usual rule that 
presumes judicial review of agency decisions. See Abbott Laborato- 
ries v. Gardner, 387 U.S. 136, 140-41 (1967). Second, the marking 
statute is not written in absolute terms. There are statutory excep- 
tions for commercial impracticability. See, 19 U.S.C. § 1304(aX3) 
(1982). This case does not fall within any of the listed exceptions, 
but Customs has properly interpreted Congressional intent in 
promulgating 19 C.F.R. § 177.10(e), which allows a delay in the ef- 
fective date of rulings, including rulings in this area. Surely Con- 
gress did not intend grievous commercial injury to occur as a result 
of too precipitous implementation of changes in rulings under the 
marking law. 

The court concludes that Customs must reconsider the effective 
date for C.S.D. 85-47 and must articulate reasons for its choice. In 
so doing, Customs must adhere to the notice and comment provi- 
sions of section 177.10(c\2) and carefully consider all possible issues 
relating to a reasonable time to implement its new ruling concern- 
ing country-of-origin marking requirements. 

is case is remanded to Customs for further action in accord- 
ance with this decision. 
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ERRATA 
(Slip Op. 86-5) 
NEC Corp., PLAINTIFF v. UNITED STATES, DEFENDANT 


The above-noted slip opinion was originally published in 
Customs BULLETIN, Vol. 20, No. 6, dated February 12, 
1986, starting on page 33. Delete the last paragraph on 
page 33 and the first two paragraphs on page 34. Replace 
with the following: 

“The court initially notes that on December 4, 1985, 
prior to the filing of this motion, plaintiff filed a notice of 
appeal to the Federal Circuit of the November 19, 1985 
judgment. Under Rule 4(a)X4) of the Federal Rules of Ap- 
pellate Procedure as amended in 1979, the timely filing of 
a motion for new trail or to alter or amend the judgment 
pursuant to Rule 59 of the Federal Rules of Civil Proce- 
dure nullifies a previously filed notice of appeal, and the 
time for appeal runs from the district court’s disposition of 
the motion. See Advisory Committee Note to 1979 Amend- 
ment to Fed. R. App. P. 4(a\(4); Griggs v. Provident Con- 
sumer Discount Co., 459 U.S. 56, 59-61 (1982). Since Rule 
59 of this court is patterned after Rule 59 of the Federal 
Rules of Civil Procedure, the court concludes that it has 
jurisdiction to dispose of the instant motion, the filing of 
which nullified the previously filed notice of appeal.” 
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